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STATEMENT OF FACTS

The States Involved:

1. The case concerns four States located on the Isles of Dragons in the South Pacific: Merine,
Essuss, Dothroki, and Quorth. Essuss and Dothroki maintain close diplomatic and trade
relations. The populations include two historically tense ethnic groups, the Urrax and Tyrrax.
None of the States involved is a party to the Statute.

The Defendant:

2. Droganna Syrax is a national of Merine, its HoS and Commander-in-Chief of the armed

forces. In this capacity, she holds authority over military operations, including the deployment

of force and determination of military strategy.

Factual Background:

3.

In October 2024, Essuss adopted decrees restricting the rights of the Urrax minority. Civilian
protests followed, resulting in a government crackdown and 180 civilian casualties.
Diplomatic efforts failed, and the UNSC took no action. On 31 October 2024, the Defendant
ordered an airstrike against Essuss’ air force base, destroying Essuss’ only airport and

initiating an IAC between the two States.

On 6 January 2025, the Defendant publicly announced the imposition of an armed naval
blockade positioned 15 nautical miles off Essuss’ coast to cut off all trade and compel
rescission of the decrees. Merine naval forces warned approaching vessels that force would

be used if they attempted to cross the blockade.

On 5 February 2025, the WHO publicly issued a report concerning the rapidly worsening
Yaws epidemic in Essuss. The disease, while not fatal, causes severe disfigurement if
untreated, with children particularly vulnerable to its effects. Essuss lacks stocks of
azithromycin. The WHO Director-General requested Merine to lift the blockade to allow

medical shipments, which the Defendant refused pending recission of the anti-Urrax decrees.

On 12 February 2025, a Dothroki-flagged privately-owned commercial cargo ship requested
permission via radio to cross the blockade to deliver azithromycin requested by Essuss. The
Captain of the Merine destroyer denied permission. When the Dothroki ship continued its
approach, the Merine destroyer fired non-lethal tracer rounds across the vessel’s bow,

prompting it to reverse course.

13
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On 13 February 2025, Essuss submitted a declaration under Article 12(3) RS accepting the
Court’s jurisdiction from 31 October 2024. On 15 April 2025, the PTC issued an arrest
warrant for the Defendant for ordering the war crime under Articles 8(2)(b)(iii) and 25(3)(b)
RS.

On 12 May 2025, the Defendant departed Merine City aboard her presidential plane to a UN
climate conference in the Solomon Islands. After passing over Quorth’s airspace, the aircraft
disappeared from radar and was diverted by a Dothroki agent to an airport near Dothroki City.
Upon landing, the Dothroki government security personnel forcibly removed and
anaesthetised the Defendant and transferred her to the Netherlands, where she was delivered

unharmed into ICC custody.

The Government of Dothroki publicly acknowledged its involvement in the transfer.
Dothroki’s National Bar Association stated that the rendition violated national arrest and
extradition procedures. The Government of Merine objected to the Defendant’s arrest and

surrender and invoked presidential immunities.

Procedural History:

10. On 20 March 2025, the OTP initiated an investigation proprio motu into the situation. On 14

11.

May 2025, the Defendant was informed of the charges and her rights under Article 60 RS. On
1 June 2025, the OTP requested a confirmation hearing and filed its document containing the

charges.

The PTC subsequently scheduled the hearing for 11 August 2025 and set 10 July 2025 as the
deadline for Defence submissions, after which the Defence filed a motion opposing
confirmation of charges. Following oral submissions on 11 August 2025, the PTC confirmed

the charges on 15 September 2025. The Defence thereafter files the present appeal.

14
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ISSUES

1-

Whether the Pre-Trial Chamber erred in concluding that the Prosecution had established substantial
grounds to believe that the Defendant ordered a war crime within the jurisdiction of the ICC under

Articles 8(2)(b)(iii) and 25(3)(b) of the Statute.
-1I-

Whether the Pre-Trial Chamber erred in concluding that the Defendant could be tried by the ICC

notwithstanding her status as the sitting Head of State of Merine.
-111-

Whether the Pre-Trial Chamber erred in rejecting the Defendant’s argument that the case must be

dismissed because of the irregular means of her rendition.
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SUMMARY OF ARGUMENTS

I1.

I11.

THE PTC CORRECTLY FOUND THAT THERE ARE SUBSTANTIAL GROUNDS
TO BELIEVE THAT THE DEFENDANT ORDERED A WAR CRIME WITHIN THE
COURT’S JURISDICTION UNDER ARTICLES 8(2)(B)(III) AND 25(3)(B) OF THE
STATUTE.

. Firstly, the Court has jurisdiction over the case in accordance with Article 12(2)(a) RS.

. Secondly, there are substantial grounds to believe that the Defendant ordered the crime under

Article 8(2)(b)(iii) RS.

. Thirdly, there are substantial grounds to believe that the Defendant is individually criminally

responsible under Article 25(3)(b) RS.

THE PTC CORRECTLY FOUND THAT THE DEFENDANT’S POSITION AS AN
INCUMBENT HEAD OF STATE DOES NOT PRECLUDE HER TRIAL BY THE
COURT.

. Firstly, Article 27 RS applies to non-Party State nationals before the Court, and therefore, the

Court does not need to seek a waiver of immunity under Article 98 RS.

. Secondly, immunities do not apply before the Court because of the vertical rather than

horizontal relationship between the Court and a State.

THE PTC CORRECTLY FOUND THAT THE CASE MUST NOT BE DISMISSED
BECAUSE OF THE IRREGULAR MEANS OF THE DEFENDANT’S RENDITION.

. Firstly, irregular rendition does not bar the jurisdiction of the Court.
. Secondly, the doctrine of male caputs bene detentus is a rule of CIL.

. Thirdly, irregular rendition does not justify termination of proceedings.

16
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WRITTEN ARGUMENTS

I.

l.

THE PTC CORRECTLY FOUND THAT THERE ARE SUBSTANTIAL GROUNDS TO
BELIEVE THAT THE DEFENDANT ORDERED A WAR CRIME WITHIN THE
COURT’S JURISDICTION UNDER ARTICLES 8(2)(B)(III) AND 25(3)(B) OF THE
STATUTE.

The PTC correctly concluded that there are substantial grounds to believe that the Defendant
ordered a crime within the Court’s jurisdiction under Articles 8(2)(b)(iii) and 25(3)(b) RS,
because: [A] The Court has territorial jurisdiction; [B] there are substantial grounds to believe
that the Defendant ordered the war crime under Article 8(2)(b)(iii) RS; and [C] is individually
criminally responsible under Article 25(3)(b) RS.

A. The Court has territorial jurisdiction over the case.

2. Under Article 19(1) RS, the Court possesses Kompetenz-Kompetenz and retains ultimate

discretion in determining what constitutes “zerritory” for its purposes.! In this context, the
Prosecution submits that the Court has territorial jurisdiction over the events that occurred
just outside Essuss’ territorial waters. For the following reasons: [i] the term “ferritory” in
Article 12(2)(a) RS is not limited to the area of full territorial sovereignty following an
interpretation of this provision in accordance with Articles 31-32 VCLT, and [ii] alternatively,

the Court has territorial jurisdiction based on the effects doctrine.

i The notion of “territory” under Article 12(2)(a) RS is not limited to the area of
full territorial sovereignty.

a. Textual interpretation.

. Article 12(2)(a) RS provides that the Court may exercise territorial jurisdiction where the

conduct occurred on the territory of a SP or a State that has accepted the Court’s jurisdiction.?
The Statute does not define “ferritory”.? In its ordinary meaning, the term can be understood
as “a geographical area included within a particular government’s jurisdiction”.* Nothing in
the text requires a State to exercise full sovereign authority over that area. The Court
confirmed in the Situation in the State of Palestine that absolute sovereignty is not required

to establish territorial jurisdiction.’

! Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 3,
art 19(1); Situation in the State of Palestine (Decision on the ‘Prosecution request pursuant to article 19(3) for a ruling on
the Court’s territorial jurisdiction in Palestine’) ICC-01/18-143 (5 February 2021) paras 60, 74 fn. 243.

2 RS, arts 12(2)(a), 12(3).

3RS.
4 “Territory’, Black’s Law Dictionary (8th edn., Thomson West 2004) 4604; Vienna Convention on the Law of Treaties
(adopted 22 May 1969, entered into force 27 January 1980) 1155 UNTS 331, art 31(1).

5 Palestine (Decision) para 61.
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b. Contextual interpretation.

4. A contextual reading of the Statute confirms this conclusion. Article 12 RS does not qualify
“territory” by reference to sovereignty.® This omission is deliberate, as other provisions, such
as Article 8bis(2) RS, expressly refer to “sovereignty” and “territorial integrity”.” Applying
expressio unius est exclusio alterius, the absence of such language in Article 12(2)(a) RS

indicates that no sovereignty-based limitation was intended.?
c. Teleological interpretation.

5. In Bangladesh/Myanmar, the Court held that Article 12(2)(a) RS permits the assertion of
“jurisdiction over the most serious crimes of concern to the international community as a
whole”.” By excluding crimes committed just outside a State’s territorial waters, where no
State may assert exclusive sovereignty, the Court would effectively create a gap in its ability

to prosecute crimes. As such, it would limit the Court’s capacity to end impunity.'”

ii. Alternatively, the Court has territorial jurisdiction based on the effects doctrine.

6. The Court’s primary sources do not clarify the extent of States’ territorial jurisdiction over
incidents on international waters. Therefore, alternatively, the Prosecution submits that the
term “ferritory” in Article 12(2)(a) RS should be interpreted in the light of “any relevant
rules” under Article 31(3)(c) VCLT, such as CIL, and allow jurisdiction under the effects

doctrine.!!

7. Under CIL, States may exercise territorial jurisdiction based on effects other than the
consequences of the crime taking place within their territory, provided such effects are direct,
substantial and reasonably foreseeable.!? The effects are direct where there is “a reasonably

proximate causal nexus” and absent “uncertain intervening developments”.'3 The effects are

6 RS, art 12.

7 ibid, art 8bis(2).

8 Joseph Klingler, Yuri Parkhomenko, Constantinos Salonidis (eds), Between the Lines of the Vienna Convention? Canons
and Other Principles of Interpretation in Public International Law (Kluwer Law International 2018) 73-75.

® Request under Regulation 46(3) of the Regulations of the Court (Decision on the “Prosecution’s Request for a Ruling
on Jurisdiction under Article 19(3) of the Statute”) ICC-RoC46(3)-01/18-37 (6 September 2018) para 70; RS, preamble.
10RS, preamble.

HWVCLT, art 31(3)(c).

12 Michail Vagias, The Territorial Jurisdiction of the International Criminal Court (Cambridge University Press 2014)
27-30; Yuval Shany, ‘The Law Applicable to Non-Occupied Gaza: A Comment on Bassiouni v. the Prime Minister of
Israel’ Israel Law Review 42 (2009) 101, 111-112; Cedric Ryngaert, Jurisdiction over Antitrust Violations in International
Law (Intersentia 2008) 195.

3 Minn-Chem Inc. v. Agrium Inc. 683 F.3d 845 (7th Cir. 2012) 856-858; United States v. LSL Biotechnologies 379 F.3d
672 (9th Cir. 2004) 680.
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substantial where, due to their scale and effects, they are not minimal; and reasonably

foreseeable where they are intended to affect the State in which the effects manifest. !4

8. In the present case, Merine’s actions produced a direct, substantial, and reasonably
foreseeable effect on the health of the children in Essuss. According to the WHO, the effects
were direct, insofar as the lack of medication would cause life-long pain and disability to the
children of Essuss.!’ There is no intervening act that could otherwise alleviate the suffering
as Essuss had no medicine in stock.!® After the attack on the Dothroki-affiliated ship, no

further ship attempted to deliver medication to Essuss while the blockade remained in effect.!’

9. Additionally, the effects were substantial, insofar as by 1 February 2025 an exponential
growth of the disease affected more than 100,000 children.'® This growth continued unabated
until May, when Merine’s Vice-President lifted the blockade. '’

10. The effects were reasonably foreseeable, since the Defendant intended these effects to take
place. The WHO Director-General called on her to lift the blockade, highlighting the effects
caused by the lack of medication upon the children of Essuss.?’ The Defendant nevertheless
explicitly refused to do so until Essuss met her political demands.?' As the effects of the
Defendant’s actions were felt within Essuss’ territory, the Court has jurisdiction under Article

12(2)(a) RS.

11. Consequently, the Prosecution submits that the Court has territorial jurisdiction because the
notion of “ferritory” in Article 12(2)(a) RS is not limited to areas of full territorial sovereignty.
Alternatively, the Court has territorial jurisdiction based on the effects doctrine. As such, the

Court can assert territorial jurisdiction over the crime.

B. There are substantial grounds to believe that the Defendant ordered the crime under
Article 8(2)(b)(iii) RS.
12. The Prosecution submits that there are substantial grounds to believe the Defendant ordered

the crime under Article 8(2)(b)(iii) RS, since [i] the crime occurred in the context of an IAC,

14 Lotes Co. Ltd. v. Hon Hai Precision Industry Co. Ltd. 753 F.3d 395 (2d Cir 2014) 41; United States v. Aluminum Co.
of America 148 F.2d 416 (2d Cir 1945).
15 The Prosecutor v. Droganna Syrax (Appeal from the Pre-Trial Chamber’s Confirmation of Charges) (15 September
2025) para 13.
16 ibid.
17 ibid, para 12.
18 ibid, para 13.
Y ibid, para 21.
20 ibid, para 13.
2ibid.
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where there is a sufficient nexus between the two. Additionally, the [ii] material and [iii]

mental elements of the crime are met.

i The crime occurred in the context of an IAC, and there is a sufficient nexus
between the two.

13. An IAC exists in the case of two or more States using armed force against each other.??> On
31 October, Merine’s military aviation division conducted an aerial bombardment of Essuss’
air force base, initiating an armed conflict between Essuss and Merine that remains ongoing.?3

Consequently, forming an IAC between the two States.

14. A nexus is established where the armed conflict played a substantial role in the perpetrator’s
ability or decision to commit the crime, the manner in which it was committed, or its
purpose.?* The Prosecution confines its submission to the relation between the IAC and the

Defendant’s ability to commit the crime.

15. The Defendant serves as Commander-in-Chief of Merine’s armed forces and holds final
authority over military strategies, exercised primarily during an armed conflict.”® The
blockade constituted a military strategy.?® Consequently, if not for the IAC, the Defendant
would not have had the ability to order the blockade and commit the crime. Thus, the
Prosecution submits that the crime occurred in the context of an IAC and that there is a

sufficient nexus between them.

il. Material elements.

a. The shots fired by the Merine navy constitute an attack.
(1) “Attack” should be defined as “acts of violence”.

16. The Prosecution submits that the notion of “atfack” under Article 8(2)(b)(ii1) RS should be
interpreted as “acts of violence”. This interpretation is supported by textual, contextual and

teleological readings of the provision.

22 The Prosecutor v. Jean-Pierre Bemba Gombo (Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on
the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo) ICC-01/05-01/08-424 (15 June 2009) para 223; See:
Prosecutor v. Dusko Tadi¢ (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1 (2 October
1995) paras 70, 84.

2 Syrax (Appeal) paras 10-11.

24 The Prosecutor v. Jean-Pierre Bemba Gombo (Judgment pursuant to Article 74 of the Statute) ICC-01/05-01/08-3343
(21 March 2016) para 142; Prosecutor v. Dragoljub Kunarac et al. (Judgement) IT-96-23 & IT-96-23/1-A (12 June 2002)
para 58.

% Syrax (Appeal) paras 12, 18.

26 ibid, paras 18, 21.
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17. The Statute does not define “attack”.?’ The ordinary meaning of the term refers to “acts of
violence”.?® This interpretation is supported by a contextual interpretation in light of the
established framework of IL, according to the chapeau of Article 8(2)(b) RS.?° It is further
consistent with the principle of effectiveness as a form of teleological interpretation. The latter
posits that Article 8(2)(b)(iii) RS cannot be interpreted to an outcome that renders a provision

redundant in whole or in part.*°

18. Article 49(1) AP I defines “attack” as an “act of violence against the adversary, whether in
offence or defence”.3' The Prosecution submits that applying this definition in full would

contradict the principle of effectiveness and the Statute’s purposes.*?

19. “Adversary” refers to enemy forces.?* However, Article 8(2)(b)(iii) RS requires that the object
of the attack be a HAM.3* For a HAM to be legitimate, it must always remain impartial and

humanitarian in character.’ Consequently, a legitimate HAM cannot qualify as an adversary.

20. Applying the AP I definition of “attack” in full would render Article 8(2)(b)(iii) RS largely
redundant and undermine the Court’s objective of ending impunity.’® Accordingly, the
Prosecution submits that the notion of “atfack” must be interpreted as “acts of violence”,

ensuring the full effectiveness of Article 8(2)(b)(iii) RS.
(2) An “attack” does not need to cause physical consequences.

21. The Prosecution submits that “attack” in Article 8(2)(b)(iii) RS has a special meaning which
gives effect to the broader prohibition in IHL.>” As a result, an “attack” for the purpose of the

provision does not require “any material result or any harmful impact”.>

2TRS.

B <Attack’, Oxford English Dictionary (online edn., OUP 2015) <www.oed.com/dictionary/attack n> accessed 21
February 2026; The Prosecutor v. Bosco Ntaganda (Judgment on the appeals of Mr Bosco Ntaganda and the Prosecutor
against the decision of Trial Chamber VI of 8 July 2019 entitled ‘Judgment”) ICC-01/04-02/06-2666-Red (30 March
2021) para 1166.

RS, art 8(2)(b); The Prosecutor v. Bosco Ntaganda (Prosecution Appeal Brief) ICC-01/04-02/06-2432 (7 October 2019)
para 12.

39 Bemba (Decision) para 36; Palestine (Decision) para 105.

31 Protocol Additional to the 1949 Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 17512 UNTS 1125, art 49(1).
32 RS, preamble; See: Palestine (Decision) para 105.

33 Adversary’ (Collins English Dictionary) <www.collinsdictionary.com/dictionary/english/adversary> accessed 22
February 2026.

34 ICC, Elements of Crimes, ICC-PIDS-LT-03-002/11_Eng (2011) art 8(2)(b)(iii).

35 ICC Office of the Prosecutor, ‘Situation on Registered Vessels of Comoros, Greece and Cambodia, Article 53(1)
Report’ (6 November 2014) para 113; AP 1, art 70.

36 AP I, art 49; RS, preamble, art 8(2)(b)(iii).

37RS, art 8(2)(b)(iii); See: Ntaganda (Prosecution Brief) para 125; Ntaganda (Appeal Judgment) para 1154.

38 The Prosecutor v. Bahar Idriss Abu Garda (Decision on the Confirmation of Charges) ICC-02/05-02/09-243-Red (8
February 2010) para 65.
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Parties to an armed conflict are obliged to grant special protection to medical personnel, units,
and transport.®® This protection ensures that medical care for the wounded and sick can be
provided in all circumstances.** Accordingly, Article 8(2)(b)(iii) RS must be interpreted
consistently with the established framework of IL, meaning that protection of a HAM extends

to safeguarding its humanitarian function and purpose.*!

Therefore, the Prosecution submits that acts of violence against a HAM extend beyond
immediate casualties or physical damage and include conduct that undermines the mission’s
ability to operate and fulfil its humanitarian function.*> Consequently, an “attack” under
Article 8(2)(b)(iii) RS does not require a material result or harmful impact on the personnel,

installations, material, units, or vehicles involved in the HAM.*?

In the present case, the vessel carrying the essential medical supplies qualifies as a medical
transport intended to ensure medical care and alleviate the suffering of the people in Essuss.**
The azithromycin was essential to stopping the epidemic.*> As such, the vessel is granted

special protection under IHL.

The HAM approached the blockade, and the Merine destroyer fired shots across the vessel’s
bow, which resulted in no physical damage to the ship.*® However, this direct and imminent
threat compelled the vessel to reverse course and abandon its mission.*” Following the
incident, no other ship approached the blockade.*® Accordingly, the shots impaired the HAM
from reaching its destination and delivering the necessary medical relief, thereby undermining
the mission’s ability to fulfil its humanitarian function. Therefore, the Prosecution submits
that the vessel carrying the medical supplies was attacked, within the meaning of Article

8(2)(b)(iii) RS.

3% Robert Kolb and Fumiko Nakashima, ‘The notion of “acts harmful to the enemy” under international humanitarian law’
(2019) IRRC 101(912) 1171-1199, 1172.
40 ibid; The Prosecutor v. Ahmad Al Faqi Al Mahdi (Judgment and Sentence) ICC-01/12-01/15-171 (27 September 2016)

para 15.

41 See: Situation in Georgia (Decision on the Prosecutor’s request for authorization of an investigation) ICC-01/15-12
(27 January 2016) para 55; See: Abu Garda, para 33.

2 ibid.

3 Abu Garda, para 65; Prosecutor v. Issa Hassan Sesay, Morris Kallon, Augustine Gbao (Judgement) SCSL-04-15-T (2
March 2009) para 220.

4 Syrax (Appeal) para 12.

4 ibid, para 13.

46 ibid, para 12.

47 ibid.
8 ibid.
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b. The object of the attack was a HAM in accordance with the UNC.

26. The Prosecution submits that the object of the attack was a HAM conducted in accordance
with the UNC.* To meet this standard, a HAM must refrain from “any use of force or
intervention in internal affairs”.>° Moreover, HAMs are subject to the consent of the parties

concerned.>!

(1) The vessel did not intervene in internal affairs and did not resort
to any use of force.

27. The requirement of non-intervention is satisfied when the HAM reflects ICRC principles.>?
These principles stipulate that humanitarian operations must be humanitarian, impartial, and

neutral in character.>?

28. For humanitarian relief entities not affiliated with the ICRC, independence is generally used
as a criterion instead of neutrality.>* Impartiality requires preventing and alleviating human
suffering, protecting life and health, ensuring respect for human dignity, and providing
assistance without discrimination.>> Moreover, the vessel must refrain from the use of force

at all times.>°

29. In the present situation, the vessel was a privately-owned commercial ship and thus a
politically independent entity.>” The HAM aimed to deliver essential medicine to alleviate the
suffering of children affected by Yaws in Merine, following Essuss’ urgent request for
external medical assistance.’® This delivery fell outside the vessel’s ordinary commercial

activity, highlighting the HAM’s humanitarian and impartial character.

30. No evidence indicates that the vessel resorted to the use of force against any party to the
conflict.® Thus, the HAM was independent from the conflict, pursued a humanitarian

purpose, and was impartial in character.

4 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI, art 2(4).
0 Vessels of Comoros (Report) para 111; Michael Cottier and Elisabeth Baumgartner, ‘Article 8: War Crimes’ in Kai
Ambos (ed), Rome Statute of the International Criminal Court: Article-by-Article Commentary (4th edn., C.H. Beck,
Hart, Nomos 2021) 415.
Slibid; AP 1, art 70(1).
52 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America) (Merits) [1986] ICJ Rep 14, para 243.
33 Vessels of Comoros (Report) para 113.
54 ibid.
55 Nicaragua (Merits) para 243.
56 Cottier and Baumgartner in Ambos 4th edn. (2021) 415.
57 Syrax (Appeal) para 12.
38 ibid.
5 ibid.
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(2) The necessary consent was present.

The consent requirement applies only to sending, receiving, and, where relevant, transit
States.®® Essuss requested the medicine from Dothroki; both the sending and receiving parties,
therefore, implicitly consented.®’ Merine’s naval blockade does not fall within these

categories. Thus, the vessel was not required to obtain Merine’s consent.

The Prosecution submits that the HAM was independent, humanitarian, and impartial in
character, and that the necessary consent was present. Consequently, the vessel constitutes a

HAM in accordance with the UNC.

c. The HAM was entitled to the protection awarded to civilians and
civilian objects under IHL.

Under Article 8(2)(b)(iii) RS, the HAM must be entitled to the protection afforded to civilians
and civilian objects under IHL.%? The Court’s primary sources do not define the scope of this
protection. However, the chapeau of Article 8(2)(b) RS requires the subsequent war crimes
to be interpreted within the established IHL framework.%® Therefore, the Court may find

guidance in GCs and their APs, to which both Essuss and Merine are SPs.%

First, pursuant to Article 51 AP I, civilians are entitled to protection.® This protection is
absolute except in cases of DPH.% DPH refers to acts which, by their nature or purpose, are
likely to cause real harm to personnel and equipment of adversary forces.%” The Prosecution
submits that no evidence indicates such conduct by the civilians on board the Dothroki-

affiliated vessel.

Second, under Article 52 AP I, the HAM is a civilian object unless it qualifies as a military
objective.® An object becomes a military objective only where, by its nature, location,
purpose, or use, it makes an effective military contribution and its destruction, capture, or

neutralisation offers a definite military advantage.®’

%0Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary on the Additional Protocols of 8 June
1977 to the Geneva Conventions of 12 August 1949 (ICRC, Martinus Nijhoff 1987) para 2806.

61 Syrax (Appeal) paras 12-13.

62 EoC, art 8(2)(b)(iii).

8 Ntaganda (Appeal Judgment) para 30.

64 Syrax (Appeal) para 6.

65 AP, art 51.

% ibid, art 51(3); RUF (Judgement) para 233.

7 Commentary on AP 1 (1987) para 1944.

8 AP I, art 52(2).

% ibid; Abu Garda, para 89; Prosecutor v. Stanislav Gali¢ (Judgement and Opinion) IT-98-29-T (5 December 2003) para

51.
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36. The Dothroki-affiliated vessel did not meet this standard for several reasons. The shipment
was strictly humanitarian in nature; it was a privately-owned cargo vessel carrying medical
supplies required to treat Yaws, and there is no indication of DPH or involvement in
hostilities.”” Given the epidemic in Essuss, neutralising the vessel would at most have
provided Merine with political leverage, without affecting the military situation.
Consequently, the Dothroki-affiliated vessel and its personnel were entitled to the protection

afforded to civilians and civilian objects.

37. The shots constituted an attack, the HAM was in accordance with the UNC, and it was entitled
to civilian protection under IHL. As such, the Prosecution submits that the PTC correctly

found that the material elements of the crime were met.
iii. Mental elements.
a. The Defendant was aware of the existence of an armed conflict.

38. The Prosecution submits that there are substantial grounds to believe the Defendant was aware
of the armed conflict. The required awareness concerns only the factual circumstances
establishing the armed conflict.”! Given the Defendant’s roles as HoS and Commander-in-
Chief, such awareness may reasonably be inferred.”? Thus, the Prosecution submits that this

element is met.
b. The Defendant intended the HAM to be the object of the attack.

39. The mens rea under Article 8(2)(b)(iii) RS requires dolus directus of the first degree.”® The
Defendant must have both intended the attack on the HAM and known her actions would

cause this consequence.

40. In the present case, the Defendant knew of the Yaws epidemic and the urgent need for
medication.” When approaching the blockade, the vessel identified itself as a HAM. As such,

the Defendant knew of the vessel’s protected status.”

41. Merine initiated an armed conflict with Essuss to compel the revocation of the discriminatory

decrees.’® It then imposed an armed blockade to isolate Essuss and force the recission of the

0 Syrax (Appeal) para 12.

"' BoC, art 8; Abu Garda, para 96.
2 Syrax (Appeal) paras 11, 18.

3 Abu Garda, para 93.

4 Syrax (Appeal) para 13.

75 ibid, para 12.

76 ibid, para 10.
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decrees.”” Consequently, the Prosecution submits that the Defendant, as Merine’s
Commander-in-Chief, intended to target the HAM as a means of advancing Merine’s political

objectives.

42. The attack on the HAM was therefore intentional, serving as a calculated interim goal within
a broader political strategy.”® Consequently, the Prosecution submits that it is reasonable to
infer that the Defendant acted with both knowledge and intent, satisfying the required mens
rea under Article 8(2)(b)(iii) RS.

c. The Defendant was aware of the factual circumstances that established
the protection of civilians and civilian objects.

43. The Defendant was factually aware that the personnel and the Dothroki-affiliated vessel were
entitled to protection given to civilians and civilian objects.”® The Prosecution submits that

this awareness may be inferred from three considerations.

44. First, the Defendant was aware of the deteriorating situation in Essuss and the necessity for
medical aid.?® Accordingly, the Defendant can reasonably be expected to anticipate the arrival

of a HAM.

45. Second, the Dothroki-affiliated vessel identified itself as a HAM and requested permission to
pass through the blockade “to deliver essential medicine to Essuss”® The Defendant, as

Commander-in-Chief and HoS, would have been informed of this communication.®

46. Third, Article 52(3) AP I establishes a presumption that civilian objects are not employed for
military purposes.® Thus, despite Dothroki’s close alliance with Essuss, a private cargo ship

should not be presumed to pursue a military objective.

47. The HAM approaching the blockade was reasonably foreseeable. The vessel identified itself
as a HAM and should therefore have been presumed not to pursue a military objective.
Consequently, there are substantial grounds to believe that the Defendant was factually aware

of the circumstances establishing the protection afforded to the vessel.

48. The Prosecution submits that the Defendant was aware of the IAC, intended for the HAM to

be the object of the attack, and was aware of the factual circumstances establishing the

7 Syrax (Appeal) paras 12-13.
78 ibid, paras 9-10.
" EoC, art 8(2)(b)(iii); See: RUF (Judgement) para 235.
80 Syrax (Appeal) para 13.
81 ibid, para 12.
82 ibid, paras 12, 18.
S AP, art 52(3).
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protection of said HAM. Accordingly, the PTC correctly held that all EoC under Article
8(2)(b)(iii) RS are satisfied.

C. There are substantial grounds to believe that the Defendant is individually criminally
responsible under Article 25(3)(b) RS.

49. Under Article 25(3)(b) RS, a person incurs individual criminal responsibility where they order
the commission of the crime.®* Following Abd-al-Rahman, ordering requires that a person
with authority instructs another to act, and that the crime is carried out as a result of that
instruction.®> The order must therefore have a direct effect on the perpetration of the crime.3¢
Moreover, the Defendant must have been aware that, in the ordinary course of events, the

implementation of the order would result in the perpetration of a crime.®’

50. As Commander-in-Chief with ultimate control over the navy, the Defendant ordered the
blockade, which served as the means through which the crime was committed.®® The
Defendant was aware of the necessity of the maritime HAM, yet publicly refused to lift the
blockade. As such, she must have known that her order could lead to the perpetration of the

crime.®

51. Considering the above, there are substantial grounds to believe that the Defendant’s order
directly affected the perpetration of the crime, and that she was aware of the risk of its
commission. As such, the Defendant is individually criminally responsible under Article

25(3)(b) RS.

52. Consequently, the Prosecution submits that the PTC’s decision was correct. The Court has
jurisdiction and there are substantial grounds to believe the Defendant ordered the commission

of the crime under Articles 8(2)(b)(ii1) and 25(3)(b) RS.

II. THE PTC CORRECTLY FOUND THAT THE DEFENDANT’S POSITION AS AN
INCUMBENT HEAD OF STATE DOES NOT PRECLUDE HER TRIAL BY THE
COURT.

53. The Prosecution submits that the PTC was correct in holding that the Defendant’s position as
an incumbent HoS does not preclude her trial by the Court, since [A] Article 27 RS applies to

non-Party State nationals before the Court, and therefore, the Court does not need to seek a

84 RS, art 25(3)(b).

85 The Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman (Trial Judgment) ICC-02/05-01/20-1240 (6 October 2025) para
802.

8 ibid, para 805.

87 ibid, para 806; The Prosecutor v. Sylvestre Mudacumura (Decision on the Prosecutor’s Application under Article 58)
ICC-01/04-01/12-1-Red (13 July 2012) para 63.

88 Syrax (Appeal) paras 12, 18.

8 ibid, para 12.
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waiver of immunity under Article 98 RS; and [B] immunities do not apply before the Court

because of the vertical rather than horizontal relationship between the Court and a State.

A. Article 27 RS applies to non-Party State nationals before the Court, and therefore, the

54.

55.

56.

57.

Court does not need to seek a waiver of immunity under Article 98 RS.

The Prosecution submits that Article 27 RS removes any immunity attached to official
capacity for all persons before the Court, including non-Party States’ nationals. As such, the
Court does not need to seek a waiver of immunity under Article 98 RS, since [i] Article 27
RS applies to non-Party States’ nationals before the Court, regardless of the existence of a

UNSC referral, and [11] Articles 27 and 98 RS operate independently from each other.

i Article 27 RS applies to non-Party States’ nationals before the Court, regardless
of the existence of a UNSC referral.

a. Textual interpretation of Article 27 RS.

Article 27(1) RS provides that the Statute applies equally to all persons, regardless of their
official capacity, and that such capacity shall not exempt a person from criminal
responsibility. Article 27(2) RS further establishes that immunities and special procedural

rules under national or IL shall not bar the Court from exercising jurisdiction.”

Within its ordinary meaning, Article 27 RS does not distinguish based on a SP status. It refers
to “all persons”.°! The irrelevance of immunities is not contingent on the State of nationality
of the Defendant. Accordingly, once jurisdiction is established, immunities attached to the
official capacity cannot bar the Court’s exercise of jurisdiction. Consequently, following the
text of Article 27 RS, the Defendant’s status as an incumbent HoS of a non-Party State does

not preclude the application of the provision.
b. Contextual interpretation of Article 27 RS.

A contextual interpretation confirms that Article 27 RS applies whenever the Court’s
jurisdiction is engaged.®? Article 13 RS exhaustively enumerates the trigger mechanisms for
the Court’s exercise of jurisdiction, namely by a State referral, UNSC referral, or proprio
motu.” In each instance, Article 13 RS provides that the Court shall exercise its jurisdiction

“in accordance with this [the] Statute” *

9 RS, art 27.
91 ibid; VCLT, art 31(1).

%2 ibid.

% RS, art 13.

% ibid.
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58. Article 13 RS confirms that, once jurisdiction is activated, the Statute applies in its entirety.
Article 27 RS forms an integral part of the Court’s jurisdictional framework and governs all

situations properly before it.%>

59. As a matter of contextual interpretation, according to Article 31(3)(c) VCLT, the AC in the
Jordan Al-Bashir decision held that this interpretation is consistent with CIL.% This is
further confirmed by the ICJ’s decision in the Arrest Warrant case, where the ICJ expressly
referred to Article 27 RS as a reflection of CIL on point.”” As such, an interpretation of
Articles 27 and 98 RS in the light of CIL according to Article 31(3)(c) VCLT confirms

that HoS immunities cannot bar the jurisdiction of the Court.”®

60. In the present case, the investigation was initiated proprio motu, and the Court has territorial
jurisdiction.”” The Statute thus applies in full, including Article 27 RS.'% Consequently,
consistent with a contextual interpretation of Article 27 RS, the Defendant’s official

immunities cannot bar the proceedings.!°!
c. Teleological interpretation of Article 27 RS.

61. The Prosecution further submits that Article 27 RS should be interpreted in light of the

Statute’s object and purpose.'?? The Court seeks to put an end to impunity for perpetrators of

103

the most serious crimes concerning the international community as a whole.'®> Allowing

immunities of non-Party States’ nationals to bar the Court’s jurisdiction undermines this

104

purpose.'” Thus, a teleological reading of Article 27 RS supports the view that official

capacity cannot shield individuals from accountability.!%

62. There are substantial grounds to believe that the Defendant ordered the crime of impeding the
delivery of essential humanitarian aid.'° Consistent with the teleological interpretation,

Article 27 RS ensures that the Defendant’s official position does not shield her from

SRS, arts 13, 27.

% The Prosecutor v. Omar Hassan Ahmad Al-Bashir (Judgment in the Jordan Referral re Al-Bashir Appeal) ICC-02/05-
01/09-397 (6 May 2019) paras 1, 3, 101-110, 113; VCLT, art 31(3)(c).

7 Case Concerning the Arrest Warrant Of 11 April 2000 (Democratic Republic of the Congo v. Belgium) (Judgment)
[2002] ICJ Rep 3, para 61.

% RS, arts 27, 98; VCLT, art 31(3)(c).

% Syrax (Appeal) para 16; See: Memorial I(A).

100RS, art 27.

101 ibid; VCLT, art 31(1).

12 RS, art 27.

103 ibid, preamble.

104 Situation in Ukraine (Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia with the
request by the Court to cooperate in the arrest and surrender of Vladimir Vladimirovich Putin and referral to the Assembly
of States Parties) ICC-01/22-90 (24 October 2024) paras 26-27.

105 RS, art 27; VCLT, art 31(1).

106 See: Memorial I(A).
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prosecution, allowing the Court to hold her accountable and prevent impunity for crimes of
this gravity.!%’

d. There is no lacuna regarding immunities in the primary sources that
cannot be filled through the means of interpretation.

Pursuant to Article 21 RS, the Court may resort to sources other than the Statute, EoC, and
RoP only where a lacuna exists in these primary sources. Such a /acuna must be one that
cannot be filled by the means of interpretation provided for in Articles 31 and 32 VCLT and
Article 21(3) RS.108

No such lacuna exists with respect to immunities. Textual, contextual, and teleological
interpretations of Article 27 RS confirm its applicability to nationals of non-Party States,
irrespective of the jurisdictional trigger.!® The Prosecution, therefore, respectfully submits
that the Court should act consistently with the hierarchy of sources under Article 21 RS and

not rely on external rules of IL.

ii. Articles 27 and 98 RS operate independently from each other.

a. Articles 27 and 98 RS regulate distinct matters.

Article 27(2) RS renders official capacity irrelevant to individual criminal responsibility,
referring broadly to “immunities or special procedural rules” linked to official status.!'® By
contrast, Article 98(1) RS prevents the Court from requesting cooperation that would force a
State to violate its international obligations, regarding the “State or diplomatic immunity of a

person or property of a third State” .

The regulatory purposes of Articles 98(1) RS and Article 27(2) RS are distinct. Article 98(1)
RS addresses immunities of the State, including diplomatic premises, property, documents,
or other State assets.!!'? It does not grant or preserve immunities.!!* Rather, it is a procedural

rule guiding the Court where potential conflicts arise between cooperation requests and

107RS, art 27; VCLT, art 31(1).

18RS, art 21; The Prosecutor v. Omar Hassan Ahmad Al Bashir (Decision on the Prosecution’s Application for a Warrant
of Arrest against Omar Hassan Ahmad Al Bashir) ICC-02/05-01/09-3 (4 March 2009) para 44; Situation in the
Democratic Republic of the Congo (Judgment on the Prosecutor’s Application for Extraordinary Review of Pre-Trial
Chamber I’s 31 March 2006 Decision Denying Leave to Appeal) ICC-01/04-168 (13 July 2006) paras 22-24, 32-33, 39;
VCLT, arts 31-32.

109 RS, arts 13, 27; VCLT, art 31(1); Al Bashir (Decision on the Prosecution’s Application) paras 42-44.

HORS, art 27(2).

1 ibid, art 98(1).

12 ibid, arts 27(2), 98(1); Al-Bashir (Judgment Jordan) para 84; Situation in Ukraine, para 35.

113 Al-Bashir (Judgment Jordan) para 5; RS, art 98(1).
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diplomatic immunity.''* Accordingly, Article 98(1) RS addresses materially different matters
than Article 27(2) RS.!13

67. A teleological interpretation requires respect for the principle of effectiveness.!'® Article 98
RS cannot undermine the fundamental obligation in Article 27 RS. Article 98(1) RS neither
modifies nor creates exceptions to Article 27(2) RS.''” Any contrary reading would
contravene the principle of ut res magis valeat quam pereat, which mandates interpreting the

Statute to ensure its effective application.!!®

68. The travaux préparatoires confirm the distinction between Articles 27 and 98 RS.!!"® Article
98 RS was proposed to protect diplomatic premises and State property in the context of
cooperation with the Court.!?° The discussions did not concern personal immunities under the
Statute or CIL. There is no indication that Article 98 RS was intended to reintroduce or
preserve immunities expressly excluded by Article 27 RS, confirming that the Drafters did

not intend it to limit Article 27 RS.!2!

b. As a matter of context, Articles 27 and 98 RS govern different stages
of proceedings before the Court.

69. The Prosecution submits that its interpretation is confirmed by the context of the two
provisions. Articles 27 and 98 RS govern distinct and independent aspects of the proceedings.
Article 27 RS, in Part 3 on General Principles of Criminal Law, renders official capacity and
associated immunities irrelevant when the Court investigates, prosecutes, or tries an accused.
By contrast, Article 98 RS, in Part 9 on Cooperation and Assistance, regulates procedural
circumstances in which the Court requests arrest, surrender, or other cooperation from

States. 22

70. While cooperation issues may arise for the HoS of a non-Party State, such concerns do not

exist once the accused is before the Court. Article 98 RS is procedural and inter-State; Article

114 Al-Bashir (Judgment Jordan) para 5.

1S5RS, arts 27(2), 98(1).

N6 VCLT, art 31.

7 Situation in Ukraine, para 34.

118 ibid; VCLT, art 31; RS, arts 27(2), 98(1); See: Bemba (Decision) para 36; Palestine (Decision) para 105.

19 RS, arts 27, 98.

120 Claus KreB, ‘Article 98: Cooperation with respect to waiver of immunity and consent to surrender’, in Kai Ambos
(ed), Rome Statute of the International Criminal Court: Article-by-Article Commentary (4th edn., C.H. Beck, Hart,
Nomos 2021) 2596; See: ‘Proposal submitted by Singapore, Article 87: [Surrender] [Transfer]| [Extradition] of persons
to the Court — Paragraph 5 bis” UN Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court (Rome 15 June-17 July 1998) (26 June 1998) UN Doc A/CONF.183/C.1/WGIC/L.7.

121 KreB in Ambos 4th edn. (2021) 2596; RS, arts 27, 98.

122 ibid; Otto Triffterer and Christoph Burchard, ‘Article 27: Irrelevance of official capacity’ in Kai Ambos (ed), Rome
Statute of the International Criminal Court: Article-by-Article Commentary (4th edn., C.H. Beck, Hart, Nomos 2021)
1257.
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27 RS defines the Court’s substantive jurisdiction over individuals. Accordingly, once the

Court’s jurisdiction is in effect, Article 27 RS applies in full.!?

In the present case, the Defendant is already before the Court. As such, no cooperation or
surrender issues arise under Article 98 RS.'>* As no immunity exists before the Court under
Article 27 RS, no waiver is required under Article 98 RS. Hence, the Defendant cannot rely
on Article 98 RS to shield herself from the Court’s jurisdiction.'?®> Accordingly, the PTC
correctly held that the Defendant’s status as an incumbent HoS does not preclude her trial

before the Court.

B. Immunities do not apply before the Court because of the vertical rather than horizontal

72.

73.

74.

relationship between the Court and a State.

The Prosecution submits that immunities do not apply before the Court because of the vertical
rather than horizontal relationship between the Court and a State, since [i] personal immunities
operate in horizontal, inter-State relations; and [ii] the rationales underlying immunities do

not apply before the Court.
i. Personal immunities operate in horizontal, inter-State relations.

Personal immunities under IL are designed to regulate relations between sovereign States. In
the Al-Bashir Jordan Judgment, the AC confirmed that personal immunities prevent one State
from exercising its criminal jurisdiction over the HoS of another State. The AC explained that
personal immunities operate between States of equal sovereign status and are rooted in the

principle of par in parem non habet imperium.'?°

Accordingly, personal immunities are horizontal in nature, functioning as a limitation on the
exercise of domestic jurisdiction by one State vis-a-vis another. Their scope and rationale are

thus confined to the inter-State plane.

123 RS, arts 27, 98; See: Al-Bashir (Judgment Jordan) para 5.

124 Syrax (Appeal) para 20; RS, art 98.

125 Al-Bashir (Judgment Jordan) para 50; RS, arts 27, 98.

126 Al-Bashir (Judgment Jordan) paras 101, 115; Prosecutor v. Charles Ghankay Taylor (Decision on Immunity from
Jurisdiction) SCSL-2003-01-1 (31 May 2004) paras 51-52; The Prosecutor v. Omar Hassan Ahmad Al Bashir (Decision
Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply with the Cooperation
Requests Issued by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir) ICC-02/05-
01/09-139 (12 December 2011) para 34; Situation in Ukraine, para 30.
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ii. The rationales underlying immunities do not apply before the Court.

75. Personal immunities operate to protect State officials from foreign criminal jurisdictions in
the context of inter-State relations. However, they do not arise in proceedings before the ICC

for two principal reasons; the independence of the Court, and the difference in relationship.

76. First, unlike national courts, international criminal courts are independent and impartial, and
do not act on behalf of any State, but rather in the interest of the international community.'?’
This eliminates the risk that prosecutions could be used by one State to impose on the

sovereignty of another. As such, in this context, there is no need for personal immunities. 28

77. Second, personal immunities do not apply before the ICC due to the different relationship of
the Court with domestic courts. Immunities were designed to operate in a horizontal, inter-
state context of sovereign equals. However, the relationship between the ICC and national
courts is not horizontal, but vertical. This verticality arises from the fact that the Court is

acting as an agent of the international community as a whole.!?

78. For these reasons, the Prosecution submits that the PTC did not err in holding that the
Defendant’s position as an incumbent HoS does not preclude her trial by the Court. As such,

the Court may lawfully prosecute her.

III. THE PTC CORRECTLY FOUND THAT THE CASE MUST NOT BE DISMISSED
DUE TO THE IRREGULAR MEANS OF THE DEFENDANT’S RENDITION.

79. The Prosecution submits that the PTC correctly found that the case must not be dismissed
because of the irregular means of the Defendant’s rendition, as: [A] Irregular rendition does
not bar the jurisdiction of the Court, [B] the doctrine of male captus bene detentus is a rule of

CIL, and [C] irregular rendition does not justify termination of proceedings.

A. Irregular rendition does not bar the jurisdiction of the Court.

80. The Prosecution submits that the irregular means of the Defendant’s rendition do not bar the
Court’s jurisdiction for the following reasons: [i] Under Article 58 RS, the Defendant’s
rendition does not amount to male captus, and [ii] the RoP confirm that the Court’s

jurisdiction does not depend on the legality of the Defendant’s rendition.

127 4] Bashir (Malawi Decision) para 34.

128 ibid.

129 See: Situation in Ukraine, para 33; Al-Bashir (Judgment Jordan) para 115.
33



MEMORIAL for PROSECUTION COUNSEL

i Under Article 58 RS, the Defendant’s rendition does not amount to male captus.

81. Article 21(1)(a) RS provides that the Court shall apply the Statute, the EoC, and the RoP as
its primary sources of law.!3° The Prosecution submits that these sources establish a legal

framework for surrender rather than extradition.!3!

82. The primary sources do not detail how the Defendant shall be brought before the Court.
Article 58 RS provides that an arrest warrant shall be issued where there are reasonable
grounds to believe the person committed a crime within the Court’s jurisdiction and the arrest
appears necessary. However, the provision does not address the exact process of the accused’s

rendition. 32

83. The context of Article 58 RS includes, inter alia, Articles 59, 89 and 102 RS.'3? These
provisions govern the arrest and surrender to the Court and consistently employ the term
“surrender”, not extradition.'3* This confirms that Article 58 RS operates within a sui generis

surrender framework.!3>

84. Article 58 RS shall be interpreted considering the Statute’s object and purpose.!’® The
preamble affirms that the Statute aims to ensure accountability for the most serious crimes
and to end impunity.'*” Requiring compliance with domestic extradition rules would make
the Court’s jurisdiction dependent on the will of individual States, significantly limiting its

function.!3®

85. Accordingly, consistently with the ordinary means of interpretation, Article 58 RS does not

condition the Court’s jurisdiction on domestic extradition procedures. As such, where an

arrest complies with standards set out in Article 58 RS, the captus is bene.'>

130 RS, art 23(1)(a).

B3I See: RS, arts 58-59, 89, 102; ICC, Rules of Procedure and Evidence, ICC-PIOS-LT-03-004/19 Eng (2019) rules 176-
190.

132 RS, art 58(1).

133 ibid, arts 59, 89, 102.

134 ibid; Claus KreB and Kimberly Prost, ‘Article 102: Use of terms’ in Kai Ambos (ed), Rome Statute of the International
Criminal Court: Article-by-Article Commentary (4th edn., C.H. Beck, Hart, Nomos 2021) 2698-2699.

35 RS, art 58.

136 ibid; VCLT, art 31(1).

137 RS, preamble.

138 See: Human Rights Watch, Justice in the Balance: Recommendations for an Independent and Effective International

Criminal Court (Section N: International Cooperation and Judicial Assistance, 1998)
<www.hrw.org/legacy/reports98/icc/jitbwb-16.htm> accessed 27 February 2026.
39RS, art 58.
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ii. The RoP confirm that the Court’s jurisdiction does not depend on the legality of
the Defendant’s rendition.

86. The Prosecution submits that the RoP regulate the Court’s exercise of jurisdiction once the
accused is before it, not the legality of the rendition. Rule 117 RoP addresses the review of
detention and conditions of confinement.!*° The provision does not provide that the detention
of the accused becomes unlawful due to an irregular transfer. Once the Defendant is in the

Court’s custody, Rule 117 RoP presumes the Court may detain her. 4!

87. Similarly, Rule 176 RoP governs surrender to the Court and does not refer to the term
“extradition”.'*? Rule 190 RoP specifies the contents of requests for arrest and surrender and

does not require documents ordinarily required in extradition proceedings.!'#?

88. In the present case, the Defendant was brought before the Court following an allegedly
irregular operation by Dothroki, a third-party State independent of the Court.!** Accordingly,
the Prosecution submits that the Court’s jurisdiction does not depend on the legality of the

Defendant’s rendition.

B. The doctrine of male captus bene detentus is a rule of CIL.

89. The Prosecution submits that its position is supported by an interpretation under Article
31(3)(c) VCLT, which allows relevant rules of IL applicable between the parties to be
considered in treaty interpretation.'*> CIL is a primary component of IL, applicable to all

States.!*® Accordingly, in its argument, the Prosecution will resort to relevant CIL.

90. A rule of CIL requires State practice and opinio juris.'*’ The Prosecution submits that the
doctrine of male captus bene detentus is considered CIL as there is sufficient [i] State practice,

accompanied by [ii] opinio juris, supporting male captus bene detentus as a rule of CIL.

140 RoP, rule 117.

141 ibid.

142 ibid, rule 176; See: RS, art 102.

143 RoP, rule 190.

144 Syrax (Appeal) para 20.

45 VCLT, art 31(3)(c).

146 ibid, art 38.

47 North Sea Continental Shelf (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. Netherlands)
(Judgment) [1969] ICJ Rep 3, para 77.
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i State practice.

91. The Prosecution submits that State practice is defined by uniform and consistent actions of
States.!*® The doctrine of male captus is adopted in various jurisdictions, often through the

exercise of criminal jurisdiction by domestic courts.

92. In Ker v. Illinois, the US Supreme court held that violations of IL or Peruvian sovereignty
were matters between States, rather than a personal defense available for the accused.!®
Another leading authority is United States v. Alvarez-Machain. The court refused to dismiss
the case based solely on the allegedly wrongful capture.'>® This reflects clear enforcement of

the male captus bene detentus doctrine.

93. Similarly, the French Cour de Cassation held in Barbie that the court can exercise jurisdiction
over Klaus Barbie despite the irregular manner in which he was brought before the court.'>!
The court prioritised the accused’s physical presence over the irregularity of the rendition,
reflecting the international practice of male captus bene detentus. The Prosecution submits
that there is sufficient State practice that supports the doctrine of male captus bene detentus

as CIL.
ii. Opinio juris.
94. Opinio juris constitutes a fundamental element of CIL, requiring States to possess a sense of

legal right or obligation towards the rule of law in question.'>? Evidence of opinio juris may

include, inter alia, decisions of national courts or States’ omissions.'>3

95. The Eichmann trial illustrates this principle. The international response to Eichmann’s
abduction focused on the violation of Argentina’s sovereignty and forms of reparations
appropriate in that regard.'>* The same approach can be observed in the international response

to Maduro’s abduction.!> The Prosecution submits that discussions concerning sovereignty

18 North Sea Continental Shelf (Judgment) paras 74, 77; See: ILC, Draft Conclusions on Identification of Customary
International Law, with Commentaries (2018) UN Doc A/73/10, Conclusion 8 and Commentary.

199 Ker v. lllinois 119 US 436 (1886) 436-444.

130 United States v. Alvarez-Machain 504 US 655 (1992) 670.

15T Cass. crim., 3 Juin 1988, No 87-84240.

152 Nicaragua (Merits) para 206.

133 1LC Draft Conclusions on Identification of CIL, Conclusion 10 and Commentary.

134 Christophe Yves Marie Paulussen, Male Captus Bene Detentus? Surrendering Suspects to the International Criminal
Court (Intersentia 2010) 157; UNSC Res 138 (23 June 1960) UN Doc S/4349; UNSC, ‘Letter dated 15 June 1960 from
the Permanent Representative of Argentina addressed to the President of the Security Council’ (15 June 1960) UN Doc
S/4336.

155 Vibhu Mishra, ‘Maduro seized, norms tested: Security Council divided as Venezuela crisis deepens’ UN News (5
January 2026) <https:/news.un.org/en/story/2026/01/1166706> accessed 12 March 2026.
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find no place at the Court, since the Court only concerns itself with individual criminal

responsibility, not inter-State sovereignty disputes. '

96. The UNSC in its resolution 138 did not address Eichmann’s abduction, nor its possible
consequences.'”’ No State requested Eichmann’s return to Argentina due to the irregular
rendition.!>® The court prioritised prosecuting a perpetrator of serious international crimes
over the irregularity of the arrest and rendition.'> The Prosecution submits that the lack of
response reflects an international acceptance of the irregularity of the rendition, presenting
the necessary conviction required for opinio juris. Accordingly, the doctrine male captus bene

detentus 1s an established rule of CIL.

C. Irregular rendition does not justify termination of proceedings.

97. The Prosecution submits that the irregular rendition of the Defendant does not justify the
termination of proceedings as: [1] Only conduct attributable to the Court or the OTP can affect
the exercise of jurisdiction, and [ii] termination of proceedings for abuse of process is an

exceptional and disproportionate remedy.

i Only conduct attributable to the Court or the OTP can affect the exercise of
Jjurisdiction.

98. The Prosecution submits that alleged irregularities in rendition affect proceedings only when
attributable to the Court or the OTP.'®® In 4/ Hassan, the Chamber held that termination of
proceedings for abuse of process arises only where serious violations are attributable to the
Court or the OTP.'®! The existence of an ICC arrest warrant alone does not establish

attribution. The Court’s active involvement is required.'¢?

99. In the present case, this condition is not met. The Defendant was apprehended by Dothroki, a
third State acting independently.!®> The Court issued a lawful arrest warrant but did not
request, direct, coordinate, or collude in any alleged violations during the Defendant’s

rendition.'®* Accordingly, the Prosecution submits that any alleged illegality in the

156 RS, art 25(1).
ST UNSC Res 138.
158 See: UNSC Res 138; Paulussen (2010) 147, 157.
159 The Attorney General v. Adolf Eichmann (District Court of Jerusalem, 11 December 1961) Criminal Case No. 40/61,
para 12.
160 The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud (Public redacted version of “Corrigendum
to the “Prosecution Response to “Defence Request to terminate the proceedings” (ICC-01/12-01/18-885-Conf-Exp-
Corr)”, 29 July 2020, ICC-01/12-01/18-982-Conf-Exp-Corr) ICC-01/12-01/18-982-Corr-Red (29 July 2020) para 2.
161 ibid, paras 2, 55.
162 ibid, paras 55-59.
163 Syrax (Appeal) para 20.
164 ibid.
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Defendant’s rendition cannot be attributed to the Court or the OTP and does not justify

declining jurisdiction.

ii. Termination of proceedings for abuse of process is an exceptional and
disproportionate remedy.

100.The Prosecution submits that termination of proceedings requires a proportionality
assessment balancing the Defendant’s rights against the Court’s duty to prosecute serious
international crimes.'® Where neither attribution nor extreme mistreatment is established, the

required threshold is not met. !¢

101.In Lubanga, the Court established prima facie that the power to stay proceedings is, par
excellence, a power assumed by the judges to oversee the fairness of the RoL.!¢” The Court
confirmed that a stay of proceedings is an exceptional remedy, justified only where violations

seriously undermine the fairness or integrity of the proceedings.'®®

102.In Nikoli¢, the Chamber distinguished ordinary irregular arrests from situations involving
“grossly cruel and unusual barbarities”, reserving this threshold for extreme cases of
abuse.!%® Similarly, in A/ Hassan, the Chamber held that Article 55 RS protects suspects
against torture or ill-treatment only during investigative steps taken by the OTP or by national

authorities acting at its behest.!”°

103.In the present case, the alleged conduct of the Dothroki authorities is not attributable to the
OTP and was not carried out at its request, knowledge, or coordination. The Defendant was
apprehended without violence, anaesthetised, and transferred to the Netherlands, where she
was delivered to the Court within twenty hours. There is no allegation of torture, inhumane

or degrading treatment, or prolonged abuse.!”!

165 Prosecutor v. Dragan Nikoli¢ (Decision on Defence Motion Challenging the Exercise of Jurisdiction by the Tribunal)
IT-94-2-PT (9 October 2002) paras 94-96; Al Hassan, paras 55-59.

166 The Prosecutor v. Thomas Lubanga Dyilo (Prosecution’s Response to the Victim’s Observations on the Appeal against
Trial Chamber I’s Decision of 8 July 2010 to Stay the Proceedings for Abuse of Process) ICC-01/04-01/06-2562 (27
August 2010) para 55; The Prosecutor v. Thomas Lubanga Dyilo (Judgment on the Appeal of Mr. Thomas Lubanga Dyilo
against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19(2)(a) of the Statute
of 3 October 2006) ICC-01/04-01/06-772 (14 December 2006) para 10.

167 Lubanga (Jurisdiction Appeal Judgment) para 28.

168 The Prosecutor v. Thomas Lubanga Dyilo (Judgment on the appeal of the Prosecutor against the decision of Trial
Chamber I of 8 July 2010 entitled “Decision on the Prosecution’s Urgent Request for Variation of the Time-Limit to
Disclose the Identity of Intermediary 143 or Alternatively to Stay Proceedings Pending Further Consultations with the
VWU”) ICC-01/04-01/06-2582 (8 October 2010) para 55.

169 Nikoli¢ (Decision on Defence Motion) paras 81, 94-96.

170 RS, art 55; Al Hassan, paras 57-58.

171 Syrax (Appeal) para 20.
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104.Even if the Defendant’s capture was to be considered irregular, it does not reach the level of
severity required to render continued proceedings incompatible with fundamental rights. As

the rendition is not attributable to the Court, Article 55 RS does not apply.'”?

105.Terminating proceedings would allow a third State’s unlawful conduct to defeat the Court’s
jurisdiction and undermine its mandate, contrary to the Statute’s object and purpose.!”?
Accordingly, the Prosecution submits that the alleged irregular rendition does not justify

termination, and the proceedings against the Defendant should continue.

106.In light of the foregoing, the Prosecution respectfully submits that the PTC did not err in
holding that the case should not be dismissed, since irregular rendition does not bar the Court’s
jurisdiction, the doctrine of male captus bene detentus is CIL, and any alleged irregularities

in the manner of the Defendant’s transfer do not warrant the termination of proceedings.

172 RS, art 55.
173 Antonio Cassese, International Criminal Law (2nd edn., OUP 2008) 352-356.
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SUBMISSIONS

Wherefore, in light of the questions presented, arguments advanced, and authorities cited, the

Prosecution requests this Court to adjudge and declare that:

I. There are substantial grounds to believe the Defendant committed the war crime under Articles

8(2)(b)(iii) and 25(3)(b) RS.
II. The Defendant’s immunities do not bar the Court’s jurisdiction.

III. The manner of the Defendant’s rendition does not preclude her trial by the Court.

On behalf of the Prosecution

Prosecution Counsel
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