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STATEMENT OF FACTS

Background

This case arises from an appeal against the Confirmation of Charges in the case of Prosecutor v.
Droganna Syrax. The Government of the Democratic Republic of Merine participates as an interested

State under Articles 19 and 17 of the Rome Statute.

The Isles of Dragons comprise four States in the South Pacific Ocean, home to two ethnic groups, the
Urrax and the Tyrrax. Since independence in the 1960s, all four States have been UN members and
parties to major international conventions, including the four Geneva Conventions and their

Additional Protocols. None has ratified the Rome Statute.
The Crisis in Essuss

In September 2024, an ultranationalist government in Essuss promulgated decrees institutionalising
the repression of its Urrax minority. When unarmed Urrax civilians staged a peaceful demonstration,

helicopter gunships fired on the protesters, killing 180 civilians.
Merine’s Response

Merine, whose 10 million citizens include 8 million Urrax, pursued diplomatic protests, economic
sanctions, and the severing of diplomatic relations. The UN Human Rights Council condemned the

decrees by 41 votes to 6. A Security Council resolution was vetoed on 30 October 2024.

On 31 October 2024, President Syrax ordered a targeted night-time airstrike on the Essuss air force
base, destroying the helicopter gunships. The strike resulted in minimal casualties. President Syrax

invoked the Responsibility to Protect doctrine in her letter to the Security Council.
The Armed Conflict and the Naval Blockade

Following retaliatory Essussian drone attacks on Merine Town killing 213 civilians, tit-for-tat aerial
exchanges continued. On 6 January 2025, President Syrax ordered a naval blockade, positioning
warships at 15 nautical miles from the Essussian coast. On 12 February 2025, a Dothroki-flagged
privately-owned commercial cargo ship requested passage. Permission was denied. When the vessel
continued, non-lethal tracer rounds were fired across the bow. No projectile struck the vessel. No

damage or injury resulted. The vessel reversed course.

The Rendition of President Syrax

13
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On 15 April 2025, the Pre-Trial Chamber issued an arrest warrant for President Syrax. Merine

informed the ICC Registrar it would not cooperate as a non-party State.

On 12 May 2025, a Dothroki intelligence agent who had infiltrated the presidential flight crew
diverted Friendship 1 to Dothroki City. Government personnel forcibly removed President Syrax,
anesthetised her, and placed her on a jet bound for The Netherlands. She was delivered to ICC custody
twenty hours later. Dothroki's National Bar Association acknowledged the rendition violated its own

national laws.
Merine’s Sovereign Protest

On 13 May 2025, Vice President Archonei protested the kidnapping to both Dothroki and the ICC
Registrar, demanding President Syrax's release. Archonei immediately lifted the blockade on Essuss

but confirmed that Merine would not waive the immunity of its Head of State.
Procedural History
On 15 September 2025, PTC XV confirmed the charges, rejected the immunity and rendition

challenges, and permitted Merine to participate, though expressing uncertainty as to the scope of
Articles 19 and 17. Judge Variance dissented on all three issues. Leave to appeal was granted.

14
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ISSUES

Preliminary Issue

Whether the Democratic Republic of Merine has standing to participate in these proceedings under

Articles 17 and 19 of the Rome Statute.

Issue A

Whether the Pre-Trial Chamber erred in concluding that the Prosecution had established substantial

grounds to believe that Defendant Droganna Syrax ordered a war crime within the jurisdiction of

the ICC under Articles 8(2)(b)(iii) and 25(3)(b) of the Rome Statute.

Issue B
Whether the Pre-Trial Chamber erred in concluding that Defendant could be tried by the ICC

notwithstanding her status as the sitting Head of State of Merine.

Issue C
Whether the Pre-Trial Chamber erred in rejecting Defendant’s argument that the case must be

dismissed because of the irregular means of her rendition.
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SUMMARY OF ARGUMENTS

A. THE GOVERNMENT OF MERINE HAS STANDING TO PARTICIPATE UNDER
ARTICLES 17 AND 19 OF THE ROME STATUTE

Merine has standing as an interested State under Article 19(2)(c) RS, whose sovereign rights are
directly implicated. The Monetary Gold principle, sovereign equality under Article 2(1) UN Charter,

and the principle of audi alteram partem mandate full participatory standing.

B. DROGANNA SYRAX’S STATUS AS THE SITTING HEAD OF STATE OF MERINE
PRECLUDES HER TRIAL BY THE ICC

Article 27 RS operates intra partes and cannot impose obligations on Merine without its consent, per
Article 34 VCLT. Essuss's Article 12(3) declaration cannot waive Merine's immunity. Article 98(1)
preserves third-State immunity and would be superfluous if Article 27 applied universally. Customary
international law accords absolute immunity ratione personae to sitting Heads of State, with no

established exception before the ICC absent a Security Council referral.

C. THE IRREGULAR RENDITION OF PRESIDENT SYRAX REQUIRES DISMISSAL OF
THE CASE

The forcible abduction of a sitting Head of State constitutes a grave violation of Merine's sovereignty.
Merine is bound by no cooperation framework and Dothroki acted ultra vires. The Pre-Trial
Chamber's reliance on male captus bene detentus is legally erroneous: the doctrine is not customary
international law, is structurally inapplicable to the ICC, and its factual predicate is negated by
Merine's formal protest. Part 9 RS constitutes the exclusive transfer mechanism. The Eichmann

exception is inapplicable. Dismissal is the only proportionate remedy.

D. THE PRE-TRIAL CHAMBER ERRED IN FINDING SUBSTANTIAL GROUNDS TO
BELIEVE THAT SYRAX ORDERED A WAR CRIME UNDER ARTICLES 8(2)(b)(iii) AND
25(3)(b) RS

The firing of non-lethal tracer rounds across the vessel's bow did not constitute an "attack" within the
meaning of Article 8(2)(b)(iii); it was a warning measure enforcing a lawful blockade. The Dothroki
vessel was not engaged in a protected humanitarian assistance mission in accordance with the UN
Charter, being a privately-owned cargo ship without UN authorisation. Syrax did not order the
specific conduct charged.

16
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WRITTEN ARGUMENTS

A. THE GOVERNMENT OF MERINE HAS STANDING TO PARTICIPATE UNDER
ARTICLES 17 AND 19 OF THE ROME STATUTE

1.0n 11 August 2025, Pre-trial Chamber XV permitted the Democratic Republic
of Merine to participate in the proceedings, yet expressed uncertainty as to whether
Merine’s challenges regarding the Head of State immunity and irregular rendition fell within the
purview of articles 19 and 17.' Merine is a non-party State to the RS and has explicitly declined to
waive the international immunity of its sitting Head of State, President Droganna Syrax. Despite the
lack of a formal treaty relationship, the Appeals Chamber has directed the Government of Merine to
argue why it should be granted standing to participate under these articles. Merine contends that
the Pre-Trial Chamber’s hesitation was an error of law, as Merine possesses a direct and concrete
legal interest in the outcome of the proceedings, particularly where its sovereign rights are
implicated, and where the determination of jurisdiction would necessarily affect its rights and

obligations under international law.

2. The PTC XV failed to recognise that Article 19(2)(c) of the RS provides a clear gateway for
Merine’s participation. This provision allows a State from which surrender is sought to challenge
the jurisdiction of the Court® and must be interpreted teleologically, in light of its object and purpose
of safeguarding State sovereignty and preventing the Court from exercising jurisdiction in disregard
of State consent. While the Defendant was delivered to the Court through an
irregular rendition, which involved a drugged kidnapping by agents of a third State, this does not
negate Merine’s status as the only sovereign entity with the legal right to surrender its national. To
hold otherwise would allow States to circumvent the procedural safeguards of the Rome Statute
through unlawful means, thereby undermining the integrity of the Court’s jurisdictional
framework. Indeed, the illegality of the surrender strengthens, rather than weakens, Merine’s claim to
standing, as it is precisely in circumstances of rights violations that procedural safeguards must be
most rigorously upheld. To deny Merine standing because its President was taken by force would
beto reward “bounty hunter” behaviour and ignore the principle of  State

sovereignty that Article 19° protects.

" Prosecutor v. Droganna Syrax Situation in the State of Essuss, PTC XV, Decision on Confirmation
of Charges, ICCMC, 15 September 2025, para. 20.

? Rome Statute of the International Criminal Court, Article 19(2)(c): “A State from which
acceptance of jurisdiction is required under article 12.”

* Rome Statute of the International Criminal Court, Article 19(1): “The Court shall satisfy itself that
it has jurisdiction in any case brought before it. The Court may, on its own motion, determine the
admissibility of a case in accordance with article 17.”

17
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3. The Court’s jurisdiction in this matter is founded on the Article 12(3)* declaration of Essuss, yet
it directly implicates the sovereign rights of Merine. Under the Monetary Gold principle,’ an
international tribunal cannot adjudicate the legal interests of a third State without its consent, where
those interests form the very subject-matter of the dispute, as is the case here. This is particularly so
where the Court would be required to make determinations inseparable from the legal position of that
State. In particular, the determination of Head of State immunity under Article 27 and its interaction
with Article 98 lies at the core of the present dispute. Presently, the ICC is effectively being asked to
override Merine’s domestic laws and international immunities regarding its sitting President, thereby
determining the scope of Merine’s international rights and obligations without its consent. Such a
determination would be impermissible under general international law. Therefore, Merine is not
merely an amicus curiae but a party whose legal interests form the subject matter of the dispute. To
decide on the applicability of Article 98° obligations without the presence of the State that holds those

obligations would be a violation of procedural fairness and the principle of sovereign equality.

4. Merine’s right to participate is further grounded in the principle of sovereign equality enshrined
in Article  2(1) of the UN Charter’. The RS was constructed as a consent-based
system operating within and not above the existing structure of international law. Non-party States
retain the full scope of their sovereign rights in at least three distinct respects: the immunity of its
sitting Head of State, the right to object to the exercise of jurisdiction over their officials in the
absence of consent, which remains protected under customary international law, the question of
whether its national was rendered to the Court in conformity with international law, and the legality of
the Court’s assertion of jurisdiction over conduct attributable to Merine as a State. Each of these
constitutes an independent basis for full participation under Article 19(2)(c)®. Denying Merine

standing would result in the Court exercising jurisdiction in absentia over a non-consenting State,

* Rome Statute of the International Criminal Court, Article 12(3): “If the acceptance of a State
which is not a Party to this Statute is required under paragraph 2, that State may, by declaration
lodged with the Registrar, accept the exercise of jurisdiction by the Court with respect to the crime
in question. The accepting State shall cooperate with the Court without any delay or exception in
accordance with Part 9.”

* Monetary Gold removed from Rome in 1943 (Italy v France, United Kingdom and United States
of America) [1954] ICJ Rep 19.

¢ Rome Statute of the International Criminal Court, Article 98(1): “The Court may not proceed with
a request for surrender or assistance which would require the requested State to act inconsistently
with its obligations under international law with respect to the State or diplomatic immunity of a
person or property of a third State, unless the Court can first obtain the cooperation of that third
State for the waiver of the immunity."

7 UN Charter Article 2(1): “The Organization is based on the principle of the sovereign equality of
all its Members.”

¢ Rome Statute of the International Criminal Court, Article 19(2)(c): “A State from which
acceptance of jurisdiction is required under article 12.”
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contrary to fundamental principles of international law. These rights are fundamental attributes of

sovereignty and cannot be adjudicated without participation.

5. The Court has recognised that Article 19 engages substantive questions of general international law
extending beyond the Court's internal competence. In Katanga and Ngudjolo Chui, PTC 1
acknowledged that Article 19 challenges may implicate the rights of directly affected States, and in
Situation in the State of Palestine, the Court confirmed that jurisdictional questions may require
engagement with such issues. The participation of affected States is therefore necessary to ensure

legally sound determinations.

6. The Pre-Trial Chamber’s narrow view of “standing’ disregards the teleological interpretation of
the RS, which aims to balance the fight against impunity with respect for the sovereignty of non-party
States, which would be undermined if such States were denied the opportunity to be heard in
proceedings directly affecting their rights. Such an outcome would distort the balance between
accountability and sovereignty embedded in the Rome Statute. In light of the foregoing, Merine’s
participation is essential to resolve the jurisdictional bar created by Head of State immunity before
the Court can move to the merits of the case. By asserting its right to the heard under Articles 17° and
19", Merine ensures that the Court does not exceed its mandate by adjudicating the rights of a

sovereign State that has not consented to its jurisdiction.

7. The principle of audi alteram partem"—the right to be heard before an adverse determination is
made, reinforces Merine’s claim to full participatory standing. This principle constitutes a general
principle of law within the meaning of Article 38(1)(c) of the ICJ Statute and has been consistently
recognised across international adjudicative bodies as a foundational requirement of procedural

fairness. As Schabas'? observes, Article 21(3) of the RS operates as a constitutional constraint on the

’ Rome Statute of the International Criminal Court, Article 17(1): Having regard to paragraph 10 of
the Preamble and article 1, the Court shall determine that a case is inadmissible where: (a) The case
is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is
unwilling or unable genuinely to carry out the investigation or prosecution; (b) The case has been
investigated by a State which has jurisdiction over it and the State has decided not to prosecute the
person concerned, unless the decision resulted from the unwillingness or inability of the State
genuinely to prosecute; (c) The person concerned has already been tried for conduct which is the
subject of the complaint, and a trial by the Court is not permitted under article 20, paragraph 3; (d)
The case is not of sufficient gravity to justify further action by the Court.

2 Rome Statute of the International Criminal Court, Article 19(1): The Court shall satisfy itself that
it has jurisdiction in any case brought before it. The Court may, on its own motion, determine the
admissibility of a case in accordance with article 17.

1 Statute of the International Court of Justice (adopted 26 June 1945) art 38(1)(c); Bin Cheng,
General Principles of Law as Applied by International Courts and Tribunals (Stevens & Sons 1953,
reprinted CUP 2006) 36-37.

2 William A Schabas, The International Criminal Court: A Commentary on the Rome Statute (2™
edn, OUP 2016) 489-491.
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Court’s exercise of all its powers, requiring conformity with internationally recognised principles of
fair procedure, of which audi alteram partem is among the most important. The present case requires
the Court to determine the issues (the immunity of Merine’s Head of State and the legality of her
transfer) that directly affect Merine’s sovereign prerogatives. Excluding Merine from full
participation in those determinations would constitute a denial of due process at the international level
and would be inconsistent with the Courts obligations under Article 21(3)".

8. The systemic importance of the questions before the Court further necessitates Merine's
participation. The interaction between Articles 27 and 98 of the RS'* and the continued operation of
customary international law immunities represents one of the most contested and consequential
questions in contemporary international criminal law. In Prosecutor v Al-Bashir, the Appeals
Chamber acknowledged that the relationship between Article 27 and Article 98 gives rise to
unresolved tensions that require careful judicial treatment."” These tensions cannot be adequately
resolved without the participation of the State whose rights under customary international law are
most directly engaged. Allowing Merine to participate ensures that the Court's interpretation of these
provisions is grounded in a complete understanding of the applicable law, thereby enhancing the

authority and legitimacy of its eventual judgment.

9. It bears emphasis that granting standing to Merine does not prejudice the rights of other participants
or delay the proceedings. The PTC has already permitted Merine to participate at the confirmation
stage,'® demonstrating that its inclusion is procedurally workable. Addressing Merine's jurisdictional
objections at this appellate stage ensures that the Court resolves all threshold questions
comprehensively before the case proceeds further, consistent with the principle that jurisdictional and
admissibility challenges should be determined at the earliest opportunity. This approach also serves
the interests of judicial economy, as a failure to resolve these questions now risks fragmented
proceedings and subsequent challenges to the enforceability of the Court's decisions. In Prosecutor v
Katanga, the Appeals Chamber emphasised the importance of resolving jurisdictional questions
definitively at the pre-trial stage in order to ensure the integrity and efficiency of subsequent

proceedings."’

10. The doctrine of effet utile, the principle that treaty provisions must be interpreted so as to give

them practical effect rather than rendering them redundant, supports a broad reading of Articles 17 and

3 Rome Statute (n2) art 21(3).

* Rome Statute (n2) arts 27, 98.

% Prosecutor v Omar Hassan Ahmad Al-Bashir, ICC-02/05-01/09 OA2, Judgment in the Jordan
Referral re Al-Bashir Appeal (6 May 2019) paras 1-5.

¢ Syrax Confirmation Decision (nl) para 26.
17
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19 that enables the participation of States whose rights are directly engaged. '* A restrictive
interpretation that excluded Merine from raising arguments on immunity and rendition would drain
Article 19(2)(c)" of practical content in the circumstances where it is most needed: where a non-party
State's sovereign rights are implicated by the Court's exercise of jurisdiction. The principle of effet
utile requires that treaty provisions be given their fullest practical effect, ensuring that no provision is
rendered meaningless or redundant by the interpretive choices of the tribunal applying it.** This
principle, expressed in the maxim ut res magis valeat quam pereat,” represents a foundational rule of
treaty interpretation now reflected in Article 31 of the Vienna Convention on the Law of Treaties. The
ICJ gave effect to this principle in Territorial Dispute (Libya/Chad) *, confirming that treaty
provisions must be interpreted to ensure their practical effectiveness rather than to produce results that
are meaningless or contrary to their evident purpose. Applied to the present case, this requires reading
Article 19(2)(c)* expansively enough to allow Merine to advance the arguments that its participation
is designed to enable, otherwise the protective function of the provision is nullified in precisely the

circumstances where it matters most.

11. For the foregoing reasons, Merine submits that the Pre-Trial Chamber erred. Merine's standing
under Article 19(2)(c) is a legal entitlement grounded in the text of the Statute, the principles of
sovereign equality and procedural fairness, and the customary international law rights of non-party
States. The Appeals Chamber should confirm Merine's full standing and admit its submissions on

immunity and rendition in their entirety.

B. DROGANNA SYRAX STATUS AS THE SITTING HEAD OF STATE OF MERINE

I. THE GOVERNMENT OF MERINE HAS STANDING TO PARTICIPATE UNDER
ARTICLES 19 AND 17 OF THE ROME STATUTE

12. Having established its standing in Section A above, the Government of Merine, following specific
directions of the Appeals Chamber,** addresses the merits. Article 19(2) encompasses a State whose

domestic legal order provides for the immunity, and potential prosecution following cessation of

 Rome Statute (n2) arts 17,19(2)(c).

” Rome Statute (n2), art 19(2)(c).

# Richard Gardiner, Treaty Interpretation (2™ edn, OUP 2015) 167-172.

2 Tan Sinclair, The Vienna Convention on the Law of Treaties (2" edn, Manchester University Press
1984) 115-117.

#2 Territorial Dispute on the Law of Treaties (Libyan Arab Jamahiriya/Chad) [1994] ICJ Rep 6, para
51.

% Rome Statute (n2), art 19(2)(c).

#Case, p. 1 (corrected version): ‘the Appeals Chamber specifically directs the Government of
Merine in these proceedings to argue why it should be granted standing to participate under these
articles.’
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office, of its Head of State,* engaging the complementarity analysis under Article 17.*° While the Pre-
Trial Chamber expressed uncertainty regarding the precise statutory basis,” it nonetheless permitted
Merine’s participation, as it did for Libya in the Gaddafi proceedings.”® Merine’s standing is
qualitatively distinct from the Defence’s: the Defence vindicates individual procedural rights,

whereas Merine asserts a sovereign injury to the State itself.”

13. Interpreting Article 27 has to be done in accordance with the rules of treaty interpretation in
Article 31 VCLT. With this, Article 27 should be concluded to remove immunities only as between

State parties. It cannot impose obligations on Merine.*

14. The ordinary meaning of Article 27(1) is that “[t]his Statute shall apply equally to all persons
without any distinction based on official capacity.” It applies a self-referential limit with the use of
“this Statute”, whereby the provision only applies to persons subject to the Statute. Furthermore,
Article 27(2) provides that immunities “shall not bar the Court from exercising its jurisdiction over
such a person.”' It only applies to the position of individuals, remaining silent on the Court’s

jurisdiction over officials of non-party States in the first instance.

15. The foundational principle of treaty law, codified in Article 34 VCLT, provides that “[a] treaty
does not create either obligations or rights for a third State without its consent.”* The only exceptions,
Articles 35 and 36 VCLT, require express acceptance in writing or an intention to confer rights.
Neither condition is met. Merine has continuously rejected any obligation arising from the Rome

Statute expressly.™

16. As Professor Akande has emphasised, “it is only parties to the ICC Statute that have waived the
international law immunities (rationepersonae) of their senior officials. Although the ICC may
exercise jurisdiction over nationals and officials of nonparties, nothing in the Statute can affect the

immunities that the officials of nonparties would otherwise enjoy.”** The Government of Merine

#RS, art. 19(2)(b). Merine law provides that the President is immune from suit for official acts
while in office: Case, para. 18.

#RS, art. 17(1)(a).

“Case, para. 26.

“Prosecutor v Saif Al-Islam Gaddafi, ICC-01/11-01/11-344-Red, PTC I, 31 May 2013.

#cf Arrest Warrant of 11 April 2000 (DRC v Belgium), ICJ Reports 2002, p. 3, para. 75: Belgium’s
arrest warrant constituted a violation of an obligation ‘towards the DRC’—an injury to the State.
YVCLT, art. 31(1).

YIRS, arts. 27(1), 27(2).

#VCLT, art. 34. This codifies the customary maxim pacta tertiis nec nocent nec prosunt.

#(Case, para. 19.

**Akande 2004, 433.

22



MEMORIAL for GOVERNMENT COUNSEL
adopts this reasoning. Article 27 represents a waiver of immunity by consenting States Parties. It

cannot be a unilateral abrogation of the sovereign immunities of non-consenting States.

2. Essuss’s Article 12(3) declaration cannot displace Merine’s immunity

17. The jurisdictional basis in this case is Essuss’s declaration under Article 12(3), accepting the
Court’s jurisdiction over crimes committed on its territory.* This is a unilateral act by Essuss
concerning Essuss’s territory. It cannot constitute Merine’s consent to the removal of its sovereign
prerogative. No State may waive the sovereignty of another. This is a necessary corollary of the

sovereign equality enshrined in Article 2(1) of the UN Charter.*

18. This distinguishes the present case from A/-Bashir. In that case, the Security Council, acting under
Chapter VII, adopted Resolution 1593, deciding that Sudan “shall cooperate fully with” the Court.?’
Chapter VII resolutions bind all UN Members under Article 25, and Article 103 provides that Charter
obligations prevail over other international obligations.” No equivalent binding mechanism exists

here. The absence of a Security Council referral is not merely factual but dispositive.™

3. Contextual interpretation: Article 98(1) confirms immunity persists

19. Article 98(1) provides that the Court “may not proceed with a request for surrender or assistance
which would require the requested State to act inconsistently with its obligations under international
law with respect to the State or diplomatic immunity of a person or property of a third State, unless the

Court can first obtain the cooperation of that third State for the waiver of the immunity.”*

20. If Article 27 universally removed all immunities, an assumption undertaken by the Prosecution,
Article 98(1) would be rendered superfluous. The principle of effet utile requires all provisions be
given meaningful effect.*’ Thus, Article 98(1) only has meaning if certain immunities survive the

Statute, specifically, the immunities of officials of non-party States.

21. Reference to “third State” logically denotes non-party states to the Statute. Given that Article 27
waives immunity between State Parties, Article 98(1) would again serve no purpose if it referred only
to inter-party immunity. The provision exists because the drafters recognised that non-party State

immunity persists.*

#Case, para. 14; RS, art. 12(3).

*UN Charter, art. 2(1).

¥UNSC Res. 1593 (2005), operative para. 2.

%UN Charter, arts. 25, 103.

¥ Akande 2009, 333-352, analysing how UNSC referrals create a distinct legal basis displacing
Immunity.

#RS, art. 98(1).

#VCLT, art. 31(1); Kref3 and Prost 2016.

#Akande 2004, 433.
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22. The Government acknowledges the counter-argument that Article 98(1)’s reference to “State or
diplomatic immunity” may be read narrowly to exclude personal immunity of Heads of State. The
Government submits that this reading is untenable. The ICJ in Jurisdictional Immunities treated
immunity of a Head of State as a dimension of State immunity itself rather than a separate category.*
Had the drafters intended to exclude Head of State immunity from Article 98(1), they would have

done so expressly, given that Article 27 itself refers to “Head of State” by name.*

23. Merine has not waived the immunity of President Syrax. It has expressly and unequivocally

refused to do so.* Article 98(1) therefore bars the Court from proceeding.

4. Teleological interpretation does not override the consent requirement

24. The Government acknowledges that the object and purpose of the Rome Statute is to end impunity
for the most serious crimes.* However, under Article 31(1) VCLT, object and purpose is only one
element of interpretation alongside ordinary meaning and context. The Mongolia Decision has been

criticised for elevating purpose above text and context.*’

25. Moreover, Article 31(3)(c) VCLT requires “any relevant rules of international law applicable in
the relations between the parties” to be accounted for. The customary rules on Head of State immunity
fall within scope. An interpretation of Article 27 ignoring this is incorrect, as seen when the Mongolia

Decision dismissed pacta tertiis as “irrelevant”.*

III. CUSTOMARY INTERNATIONAL LAW ACCORDS ABSOLUTE IMMUNITY
RATIONE PERSONAE TO SITTING HEADS OF STATE, NO EXCEPTION EXISTS
BEFORE THE ICC WITHOUT CONSENT OR SECURITY COUNCIL ACTION

1. The customary rule is firmly established
26. It is well settled that sitting Heads of State enjoy immunity ratione personae from the criminal
jurisdiction of other States. This immunity is absolute during the officeholder’s tenure, covering all

acts, and exists to protect the sovereign functions of the State.*

#Jurisdictional Immunities, para. 87, distinguishing the Pinochet case as concerning ‘the immunity
of a former head of State’ within the broader concept of State immunity.

“Triffterer and Burchard 2016, 1048, noting that the content of the provision was left to the drafting
committee responsible for Part 9 on cooperation.

*Case, para. 21.

#“RS, Preamble, paras. 4-5.

#¥Cambridge Law Journal (2025), noting the decision ‘does not reason within [treaty law]
orthodoxy.’

“Liu'Y 2024, 148-149.

*Arrest Warrant, para. 51.
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27. In Arrest Warrant, the ICJ stated that no exception exists because of the gravity of alleged crimes.
The Court was “unable to deduce” from State practice “any form of exception to the rule according
immunity from criminal jurisdiction and inviolability to incumbent Ministers for Foreign Affairs,
where they are suspected of having committed war crimes or crimes against humanity.”*° This finding

applies a fortiori to Heads of State, who occupy the highest position in the State hierarchy.”!

28. The ILC’s Draft Articles on Immunity (2022) confirm that Heads of State enjoy immunity ratione
personae.’® The proposed exceptions to immunity for international crimes (Draft Article 7) apply only
to immunity ratione materiae. There were no propositions for exceptions to the personal immunity of

sitting Heads of State.*

2. The alleged customary exception before “international courts” is not established

29. The Prosecution might argue that customary international law creates an exception to Head of
State immunity before international criminal courts, relying on paragraph 61 of Arrest Warrant and
the Appeals Chamber’s finding in 4/-Bashir. The Government submits that this proposition is not
supported by the precedents relied upon, is contradicted by State practice, and is inapplicable to the

ICC in present circumstances.

30. Paragraph 61 of Arrest Warrant was obiter dictum. The 1CJ’s reference to prosecution “before
certain international criminal courts, where they have jurisdiction” was not necessary to the
decision.” It lacks the court's analysis, qualifying what conditions must be met for jurisdiction,

rendering a limitation that presupposes jurisdiction acquired legally.

31. Each of the international tribunals that have tried or indicted Heads of State did so on the basis of
specific authority absent here. Nuremberg was established under conditions of military occupation
and unconditional surrender. The ICTY and ICTR were created by Security Council resolutions under
Chapter VII, binding all UN Members.” The SCSL, though established by agreement, received the
imprimatur of the Security Council through Resolution 1315.% The ICC is a treaty-based court whose
jurisdiction depends on consent. None of these precedents supports a general rule displacing

immunity before any treaty-based tribunal.

' Arrest Warrant, para. 58.

“'Watts 1994, 36-70.

S2ILC Draft Articles, Draft Article 3.

SILC Draft Articles, commentary to Draft Article 7. The United States described Draft Article 3 as
‘a useful and clear statement of existing customary international law’

**Arrest Warrant, para. 61.

S*UNSC Res. 827 (1993); UNSC Res. 955 (1994).

SSUNSC Res. 1315 (2000). The SCSL’s reasoning has been criticised: Liu 2012, 68.
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32. The Al-Bashir Appeals Chamber judgment is distinguishable. The primary ratio was that Jordan’s
obligation derived from the Security Council referral through Resolution 1593.°" The additional
finding that customary law provides no immunity before international courts was an alternative

ground. The reasoning has been extensively criticised and 2 judges dissented.”®

33. State practice overwhelmingly contradicts the alleged exception. No ICC warrant against a sitting
non-party Head of State has ever been executed. Al-Bashir travelled to numerous States Parties
without arrest. Similarly, multiple States refused to arrest President Putin following the 2023 warrant.
More recently, following the 2024 warrants against Israeli Prime Minister Netanyahu, France
indicated he would not be arrested due to personal immunity. The African Union, the Arab League,
and the governments of Russia, China, the United States, Pakistan, Brazil, and the United Arab
Emirates have publicly challenged the ICC’s position.”

34. If immunity were truly inapplicable before any “international court,” any grouping of States could
create a tribunal and thereby strip the Head of State of a non-consenting State of immunity, a result
incompatible with sovereign equality. Although Kref3 attempted to mitigate this risk by proposing that
only courts with a "credible universal orientation" should be exempt from immunity rules, this

distinction is absent from the Al-Bashir judgment, which failed to establish such a limiting criteria®

3. The ICC is a treaty-based court, not a court of universal jurisdiction

35. The traditional rationale for immunity is par in parem non habet imperium (equals have no
authority over one another), the foundation for sovereign equality. The Prosecution argues this does
not apply to the ICC because it acts “on behalf of the international community.”* The Government
respectfully disagrees. The ICC derives its authority from its States Parties’ consent, not from
universal authority. Approximately 125 States are party; over 70 are not, including permanent

members of the Security Council.

36. At the enforcement phase, it is always a State that must arrest and surrender a Head of State. The
requested State exercises its own sovereign authority vis-a-vis the accused’s national State, precisely
the horizontal relationship where immunity applies. The Joint Concurring Opinion’s suggestion that a

State executing an ICC warrant acts as a “surrogate” of the Court was not adopted by the main

’Al-Bashir AC, paras. 107-113.

%Gaeta 2009; Liu Y 2024.

*Liu Y 2024, comprehensively surveying State practice.

%Chinese JIL 2024, 148-149, analysing the Schabas hypothetical and Kref3’s attempted limitation.
*'cf Al-Bashir AC, Joint Concurring Opinion, paras. 56-58.
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judgment and finds no support in practice. It fails to address the reality that any arrest of a Head of

State on foreign territory remains under the purview of that State’s coercive authority.®

IV. THERE IS NO JUS COGENS EXCEPTION TO HEAD OF STATE IMMUNITY IN THE
PRESENT CASE

37. The ICJ addressed this question in Jurisdictional Immunities, holding that even assuming the
relevant rules of the law of armed conflict have jus cogens status, “there is no conflict between those
rules and the rules on State immunity” because “[t]he two sets of rules address different matters”.

Immunity is procedural while jus cogens norms are substantive.”

38. This conclusion is consistently applied. In Al-Adsani, the ECtHR accepted that the prohibition of
torture had attained jus cogens status yet held this did not override State immunity.* In Jones v Saudi
Arabia and Jones v United Kingdom, the House of Lords and the ECtHR respectively reaffirmed this

position.”

39. The charge, intentionally directing attacks against humanitarian assistance personnel under
Article 8(2)(b)(iii), is a war crime. While grave, the jus cogens status of specific war crime
prohibitions is less firmly established than paradigmatic peremptory norms such as the prohibition of
genocide.® Even if the relevant prohibition were jus cogens, the IC)’s reasoning in Jurisdictional
Immunities is dispositive: the substantive character of the norm does not displace the procedural rule

of immunity.*’

V. THE PRE-TRIAL CHAMBER’S APPROACH HAS SYSTEMIC CONSEQUENCES
INCOMPATIBLE WITH THE CONSENT-BASED  ARCHITECTURE  OF
INTERNATIONAL LAW

40. The assertion of jurisdiction over the sitting Head of State of a non-party State, without a Security
Council referral and over the express objection of that State, has consequences extending far beyond

the present case.

41. First, it collapses the distinction between States Parties and non-parties. If non-party Heads of

State are equally exposed to ICC jurisdiction, ratification carries no meaningful consequence for

5Al-Bashir AC, Joint Concurring Opinion, para. 444.

%Jurisdictional Immunities, para. 97.

%Al-Adsani, paras. 61, 66.

%Jones v SA; Jones v UK.

%ct ILC Jus Cogens Conclusions, Conclusion 23 and Annex (listing peremptory norms including
the prohibitions of genocide, crimes against humanity, and torture, which overlap with the crimes
excepted from immunity ratione materiae under ILC Draft Article 7)."

Talmon 2012, 979.
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immunity. This creates a regime in which States that have never consented bear the same burden as

those that have, a result incompatible with the consent-based architecture of treaty law.®

42. Second, it renders the Security Council referral mechanism in Article 13(b) largely redundant.
That provision was designed as the mechanism for bringing non-party situations before the Court.
Allowing the ICC to reach non-party Heads of State without such a referral strips Article 13(b) of

much of its raison d’étre.*’

43. Third, the approach undermines sovereign equality. The unilateral assertion of jurisdiction over a
non-consenting State’s Head of State, at the initiative of another non-party’s Article 12(3) declaration,
is incompatible with Article 2(1) of the UN Charter. The Government of Merine does not seek to
shield individuals from accountability. It submits that alternatives exist: a Security Council referral,
prosecution after leaving office, domestic proceedings, or voluntary waiver.” The ICC is not the only

avenue, and it must not become one by overriding the sovereign equality of non-consenting States.

C. Whether the Pre-Trial Chamber erred in rejecting Defendant's argument that the case must

be dismissed because of the irregular means of her rendition.

I. THE RENDITION OF PRESIDENT SYRAX CONSTITUTED A GRAVE VIOLATION OF
MERINE'S SOVEREIGNTY

44. The forcible abduction of a sitting Head of State from her presidential aircraft constitutes one of
the most serious violations of sovereign rights recognised under international law. The inviolability of
Heads of State is a cornerstone principle of international relations, the breach of which cannot be
dismissed as a mere procedural irregularity.”’ The International Court of Justice has consistently
affirmed that "[b]etween independent States, respect for territorial sovereignty is an essential

foundation of international relations."””

45. The factual record is uncontested.” Dothroki government security personnel forcibly removed the
President, anesthetised her without consent, and transferred her to a privately-owned jet bound for
The Netherlands.” As set out in the Statement of Facts, the operation involved the infiltration of a

sovereign State's presidential security apparatus, the hijacking of an official aircraft in contravention

%VCLT, art. 34.

“RS, art. 13(b).

cf Arrest Warrant, para. 61, itself identifying alternatives to immediate prosecution.

7ICJ, Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment,
I.C.J. Reports 2002, p. 3, para. 51: sitting Heads of State enjoy full immunity from foreign criminal
jurisdiction.

?ICJ, Corfu Channel Case (United Kingdom v. Albania), Judgment, I.C.J. Reports 1949, p. 4, at 35.
7PTC XV Decision, para. 20.

Ibid.
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of the 1944 Chicago Convention,” and the forcible sedation and transfer of a sitting Head of State

without consent.

46. This violation exceeds even the Eichmann abduction, which the UNSC condemned as
"incompatible with the Charter of the United Nations" via Resolution 138.7 Israel was compelled to
formally apologise.”” A fortiori, the abduction of a sitting Head of State, achieved through the
infiltration of her flight crew, the diversion of her official aircraft, and her forcible sedation,
constitutes a significantly more severe violation. If the abduction of Eichmann was "incompatible
with the Charter," then the rendition of President Syrax is, with even greater force, incompatible with

the foundational norms of international order.

47. Critically, Merine protested immediately and unequivocally. On 13 May 2025, Vice President
Archonei sent diplomatic notes to both Dothroki and the ICC Registrar.”™ This constitutes a formal,
timely sovereign protest, distinguishing the present case from situations in which tribunals have
applied MCBD absent any State complaint. Merine further confirmed that it "will not waive the

international immunity of President Syrax."”

II. MERINE IS NOT BOUND BY ANY COOPERATION FRAMEWORK AND DOTHROKI
ACTED ULTRA VIRES

48. The present case is fundamentally distinguishable from the ICTY/ICTR contexts. The ICTY was
established by UNSC Resolution 827 (1993) under Chapter VII, which created automatic, binding
cooperation obligations on all UN Member States,” written directly into its Statute. The Rome Statute

holds no such mandate; it binds only ratifying States.

49. Merine is not a State Party. No UNSC referral exists. Jurisdiction rests solely on Essuss's Article
12(3) declaration.*' Consequently, Merine has no cooperation obligation. Similarly, Dothroki is not a
State Party, no ad hoc arrangement under Article 87(5) RS was sought or concluded,* and the

rendition violated Dothroki's own domestic laws.*

7”PTC XV Decision, para. 6. All four States acceded to the 1944 Convention on International Civil
Aviation.

7UNSC Resolution 138 (23 June 1960), S/RES/138 (1960).

”7See M.C. Bassiouni, International Extradition: United States Law and Practice (6th edn, Oxford
University Press, 2014), at 225.

7PTC XV Decision, para. 21.

?Ibid.

#UNSC Resolution 827 (25 May 1993); ICTY Statute, Art. 29(1)--(2).

#PTC XV Decision, para. 2.

#RS, Art. 87(5): "The Court may invite any State not party to this Statute to provide assistance under
this Part on the basis of an ad hoc arrangement."

#PTC XV Decision, para. 20: Dothroki's National Bar Association confirmed the rendition "violated
Dothroki's national laws and procedures governing arrest and extradition."
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50. Even in UNSC referral cases, the cooperation framework is less extensive than the ICTY's. UNSC
Resolution 1593 (2005) (Darfur) imposed a binding obligation only on the referred State; all others
were merely "urged."® Without any coercive framework, there is no legal basis for overriding the RS's

procedural protections through irregular rendition.

III. THE PRE-TRIAL CHAMBER'S APPLICATION OF MALE CAPTUS BENE
DETENTUS IS LEGALLY ERRONEOUS

a. Merine's formal sovereign protest removes the factual predicate for the Nikoli¢ analysis

51. The ICTY Appeals Chamber in Nikoli¢ specifically noted that MCBD is more readily applied
"absent a complaint by the State whose sovereignty has been breached."® This observation was
integral to the Appeals Chamber's reasoning. Here, Merine has complained formally, immediately,
and unequivocally, thereby removing the factual predicate upon which the Nikoli¢ analysis rested.
Moreover, unlike Alvarez-Machain where the defendant lacked standing to raise Mexico's
sovereignty claim,*® Merine itself is before this Court and raises its own sovereignty objection

directly.

b. MCBD is not customary international law

52. The PTC characterised MCBD as a "customary international law doctrine."®” This characterisation
is unsupported. CIL requires widespread and consistent State practice coupled with opinio juris.*™ The
practice regarding MCBD is deeply divided. Radosavljevic, in her analysis for the Liverpool Law
Review, concludes that "there is no uniform state or international practice" and that "the ICC Statute

does not resolve the status of the doctrine."®

53. Several major jurisdictions explicitly reject MCBD. In Ebrahim, the South African Appellate
Division held MCBD "inconsistent with the fundamental rights guaranteed to every person" and ruled
that the State must approach the court with "clean hands." Because the abduction violated
international law, the trial court was deprived of competence.” In Bennett, the House of Lords held
that courts must refuse jurisdiction where the executive has "disregarded the principles of the rule of
law." Lord Bridge observed that "to hold that the court may turn a blind eye to executive lawlessness

beyond the frontiers of its own jurisdiction is ... an insular and unacceptable view.""!

#UNSC Resolution 1593 (31 March 2005), para. 2.

BICTY, Prosecutor v. Dragan Nikoli¢, Case No. IT-94-2-AR73, AC, 5 June 2003, para. 24.
%United States v. Alvarez-Machain, 504 U.S. 655, 670 (1992).

¥PTC XV Decision, para. 26(c).

%ICJ, North Sea Continental Shelf Cases (1969), paras. 73--74.

#D. Radosavljevic, "Mala Captus Bene Detentus and the Right to Challenge the Legality of Arrests
Under the ICC Statute" (2008) 29 Liverpool Law Review 269, at 270.

%S v. Ebrahim, 1991 (2) SA 553 (A).

'R v. Horseferry Road Magistrates' Court, ex parte Bennett [1994] 1 AC 42 (HL), per Lord Bridge.
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54. State protest further evidences the absence of opinio juris. Mexico officially protested Alvarez-
Machain; Argentina protested Eichmann's abduction, prompting UNSC Resolution 138 and a formal
Israeli apology. In Alvarez-Machain itself, Stevens J. (dissenting) characterised the majority decision
as "monstrous."”? The Nikoli¢ Trial Chamber itself acknowledged the case law was "far from

uniform."*?

55. Leading scholarship confirms this assessment. Paulussen's comprehensive monograph concludes
that MCBD "cannot be considered universally accepted" and that the ICC's human rights framework
should afford greater protection than the ad hoc tribunals.”* Scharf similarly argues that MCBD is
"generally inconsistent with the modern law of human rights."®> More recently, Okosa's analysis of
extra-territorial abductions argues for a "more restrictive application" of MCBD "in light of human

rights norms," particularly where rendition bypasses all formal legal procedures.”

c. The ICTY/ICTR precedents are structurally distinguishable from the ICC

56. Even accepting the ICTY's application of MCBD within its own context, three structural
differences render transplantation to the ICC illegitimate. First, the ICTY's Chapter VII mandate
imposed universal cooperation obligations absent from the RS. Second, the RS contains a
comprehensive 17-article surrender framework (Part 9, Arts. 86-102) which the ICTY entirely lacked,
signalling that non-compliance was intended to carry consequences. Third, Article 21(3) RS,
described as a "constitutionally embedded" provision” requiring human rights consistency, has no
ICTY or ICTR equivalent. As Sheppard demonstrates, Article 21(3) is "not merely a rule of

interpretation, but is generative of powers and remedies" that would otherwise be unavailable.”™

57. Swart observes that Article 59's two-tier judicial review is a "deliberate structural safeguard."”
Sluiter, in his critical assessment of the ICTY's permissive approach, qualifies the arrest in

Dokmanovi¢ as unlawful and argues that the ICC's framework should not replicate this

% Alvarez-Machain, 504 U.S. 655, 687 (1992) (Stevens J., dissenting).

»Nikoli¢ TC, 9 October 2002, para. 71.

#C.Y.M. Paulussen, Male Captus Bene Detentus? Surrendering Suspects to the International
Criminal Court (Intersentia/Tilburg, 2010).

*M.P. Scharf, "The Prosecutor v. Slavko Dokmanovi¢: Irregular Rendition and the ICTY" (1998) 11
LJIL 369.

%C.B. Okosa, "lllegal Extra-Territorial Abductions and Reconceptualising Mala Captus, Bene
Detentus" (2023) 3(1) De Juriscope Law Journal 24.

“Lubanga AC, para. 37.

%D. Sheppard, "The International Criminal Court and 'Internationally Recognized Human Rights'":
Understanding Article 21(3) of the Rome Statute" (2010) 10 International Criminal Law Review 43,
at 62.

#B. Swart, "Arrest and Surrender" in Cassese, Gaeta & Jones (eds.), The Rome Statute of the ICC: A
Commentary, Vol. II (Oxford University Press, 2002), at 1639.
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permissiveness.'” The irregular rendition of President Syrax circumvented every Part 9 safeguard: no
national judicial review under Article 59(2), no documentary compliance under Article 91, and no

compliance with Dothroki's own national law as required by Article 89(1).

IV. PART 9 CONSTITUTES THE EXCLUSIVE MECHANISM FOR TRANSFER TO THE
COURT

58. The PTC reasoned that Article 58 "does not speak in terms of formal 'extradition and that "a
range of 'rendition' options were contemplated."'®" This reasoning conflates warrant issuance with
execution. Article 58 concerns the Pre-Trial Chamber's power to issue warrants; execution is
governed by Part 9. To read Article 58's silence on mode of execution as authorising any method of

rendition would render Articles 59, 89, and 91 entirely superfluous.

59. The principle expressio unius est exclusio alterius, a general principle of law under Article 21(1)
(c) RS, supports this reading.'” The detailed specification of surrender procedures implies the
exclusion of other methods. The Lubanga Appeals Chamber held that where a matter is "exhaustively
dealt with" by the Statute, other sources cannot override it.'” Article 102 RS deliberately
distinguishes "surrender" (to the ICC) from "extradition" (between States). Irregular rendition fits

neither definition; it is a tertium quid that the drafters did not contemplate as permissible.'®

60. Paulussen's study concludes that Part 9 combined with Article 21(3) "significantly constrains"
MCBD at the ICC."” Kref and Prost, in their commentary, analyse Part 9's mandatory nature and the
deliberate absence of grounds for refusal, concluding that the surrender framework is exclusive and
non-derogable.'” Pellet similarly argues that Article 21(3) human rights protections take "precedence

over all other applicable rules."'”’

V. THE EICHMANN EXCEPTION IS INAPPLICABLE
61. The Eichmann precedent was contentious even in 1961. The rendition provoked immediate

condemnation via UNSC Resolution 138, and the only reason Eichmann was not returned is that

1%G. Sluiter, International Criminal Adjudication and the Collection of Evidence: Obligations of
States (Intersentia, 2002), at 153. See also G. Sluiter, "Human Rights Protection in the Pre-Trial
Phase" in Stahn & Sluiter (eds.), The Emerging Practice of the International Criminal Court (2009), at
459.

1IPTC XV Decision, para. 26(c).

102Cf. 1CJ, Certain Expenses (1962); ICTY, Tadi¢, IT-94-1-AR72, AC, 2 October 1995, para. 143.
1%Lubanga AC, para. 37.

RS, Art. 102(a)--(b).

15Paulussen (2010), supra.

106C, Krefl and K. Prost, "Article 89" in Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court (2nd edn, 2008).

17A. Pellet, "Applicable Law" in Cassese, Gaeta & Jones (eds.), The Rome Statute of the ICC: A
Commentary, Vol. II (2002), at 1082.
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Argentina chose not to insist. Crucially, the resolution of the Eichmann dispute hinged entirely on the
consent of the injured State: on 3 August 1960, Argentina and Israel issued a joint communiqué
agreeing to "regard as closed the incident."'® Argentina voluntarily waived its sovereign right to
demand Eichmann's return. In stark contrast, Merine has explicitly and unequivocally refused to
waive its rights and has formally demanded the return of its Head of State.'” The Eichmann precedent
therefore confirms that irregular rendition is an internationally wrongful act, and that absent

diplomatic waiver by the injured State, the detaining authority has no lawful basis to retain custody.

62. The charges against President Syrax, a single war crime under Articles 8(2)(b)(ii1) and 25(3)(b)
RS, are not comparable in gravity to the planned extermination of approximately six million people.

Extending the "FEichmann exception" to every war crime would render Part 9 dead letter.

63. Furthermore, the Eichmann exception is a product of domestic legal reasoning predating the
modern international human rights framework and the ICC. Article 21(3) RS admits of no exception
to human rights consistency based on the gravity of charges. As affirmed by the Lubanga Appeals
Chamber, Article 21(3) is "constitutionally embedded" and therefore structural rather than

discretionary.'"

VI. DISMISSAL IS THE ONLY PROPORTIONATE REMEDY

64. The Government distinguishes its position from the Defence's individual-rights arguments. While
sentence reduction might address individual procedural violations, no such remedy can restore
Merine's sovereignty. Only dismissal and the return of the accused to the status quo ante can vindicate

the sovereignty interest.

65. The ICC cannot claim to be founded on the rule of law while benefiting from an internationally
wrongful act. As the South African Appellate Division held in Ebrahim, the "clean hands" doctrine
requires that courts refuse to exercise jurisdiction obtained through executive lawlessness. Lord
Griffiths observed in Bennett that a court exercising jurisdiction in such circumstances becomes
"complicit" in the violation.""' The Lubanga Appeals Chamber recognised the Court's power to stay
proceedings "because of breaches of the fundamental rights of the suspect or the accused by his or her
accusers."'"? 4 fortiori, where the breach extends to a State's sovereign rights, the remedy must be no

less robust.

%Joint Communiqué of Argentina and Israel (3 August 1960); UNSC Resolution 138 (1960), supra.
1PTC XV Decision, para. 21.

L ubanga AC, para. 37. See also Irving, noting the paramountcy of Art. 21(3) over other sources: E.
Irving, "The Other Side of the Article 21(3) Coin" (2019) 32 LJIL 837, at 838.

Bennett [1994] 1 AC 42, per Lord Griffiths.

2 ubanga AC, para. 39.
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66. Dothroki's abduction constitutes an internationally wrongful act engaging its State responsibility
vis-a-vis Merine.'"” Under the ILC Articles, the primary remedy for an internationally wrongful act is
restitution, defined as "re-establish[ing] the situation which existed before the wrongful act was
committed."'"* Sentence reduction or financial compensation directed to the individual defendant
does nothing to remedy the injury to Merine's sovereignty. The only remedy consistent with the
framework of State responsibility is the restoration of the status quo ante: dismissal and the return of

President Syrax.

67. The ECtHR Grand Chamber in El-Masri v. FYRM found that extraordinary rendition violated
Articles 3 and 5 ECHR, constituting both torture and enforced disappearance.'”® In Ocalan v. Turkey,
the Grand Chamber found human rights violations arising from irregular arrest but deemed dismissal
to be a disproportionate remedy. Significantly, that case involved a single individual, not a Head of
State.!' The sovereignty dimension of the present case, entirely absent from Ocalan, demands a

stronger remedy.

68. As the ICTR Appeals Chamber stated in the original Barayagwiza decision: "Nothing less than the
integrity of the Tribunal is at stake."'"” The integrity of the international criminal justice system is
undermined when convictions are obtained in violation of the very norms the Court claims to uphold.

Proceeding under such circumstances would diminish the Court's authority.

D. THE PRE-TRIAL CHAMBER ERRED IN FINDING SUBSTANTIAL GROUNDS TO
BELIEVE THAT SYRAX ORDERED A WAR CRIME UNDER ARTICLES 8(2)(b)(iii) AND
25(3)(b) RS

I. The Pre-Trial Chamber erred in finding that there are substantial grounds to believe that
Syrax ordered the war crime of attacking a humanitarian assistance mission pursuant to Art.

8(2)(b)(iii) and 25(3)(b) RS

69. The Pre-Trial Chamber wrongly found that there are substantial grounds to believe that Syrax
ordered the alleged war crime under Art. 8(2)(b)(ii1) and 25(3)(b) RS because: (1) the conduct of the
Navy of Merine does not constitute an “attack” within the meaning of international humanitarian law;

(2) the vessel from Dothroki was not engaged in a protected humanitarian assistance mission within

BILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts (2001), Art. 2.
ILC ASR, Art. 35.

SECtHR, El-Masri v. the Former Yugoslav Republic of Macedonia, App. No. 39630/09, Grand
Chamber, 13 December 2012.

4ECtHR, Ocalan v. Turkey, App. No. 46221/99, Grand Chamber, 12 May 2005.

"ICTR, Barayagwiza, ICTR-97-19-AR72, AC, 3 November 1999, para. 111.
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the meaning of Art. 8(2)(b)(iii) RS; and (3) the available evidence does not establish that Syrax
ordered the alleged conduct within the meaning of Art. 25(3)(b) RS.

1. The alleged conduct did not constitute an attack within the meaning of Art. 8(2)(b)(iii) RS

70. The war crime under Art. 8(2)(b)(ii1) RS requires that the accused intentionally directed an attack
against personnel, material, units or vehicles involved in a humanitarian assistance mission.''* The
existence of an attack is therefore a central element of the offence. The interpretation of this
requirement must be carried out in light of the broader framework of international humanitarian law,

which regulates the conduct of hostilities.'"

71. International humanitarian law defines attacks as acts of violence against the adversary.'*’ The
concept is therefore inseparably linked to the use of violent military force. Conduct that does not
involve the use of destructive force against persons or objects cannot, accordingly, fulfil this

element.'”!
a. The concept of an attack requires the use of violent force

72. Art. 49 AP I defines attacks as acts of violence against the adversary, whether in offence or
defence.'** This definition reflects the central purpose of the rules governing the conduct of hostilities,

namely to limit the destructive effects of military force on civilians and civilian objects.'*

73. International criminal jurisprudence also emphasises that the concept of an attack refers to the use
of military force in the context of military operations. The International Criminal Court has clarified
that the prohibition of attacks against protected objects concerns the intentional use of force against

such objects.'**

74. Consequently, the concept of an attack does not encompass every form of coercive measure in the
course of military operations. Measures to enforce lawful military restrictions may fall outside the

scope of the concept of an attack, provided they do not involve the use of destructive force.

18 Rome Statute art 8(2)(b)(iii).

2 Elements of Crimes (ICC-ASP/1/3, 2002) Introduction to art 8.

20 Additional Protocol I art 49.

21 Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary on the
Additional Protocols (ICRC 1987) para 1880.

22 Additional Protocol I art 49.

% jbid.

2¢ Prosecutor v Ntaganda (Judgment) ICC-01/04-02/06 (2019) para 1036.
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b. The conduct of the Navy of Merine constituted a warning measure

75. In the present case, the Navy of Merine fired tracer ammunition over the bow of the vessel from
Dothroki in order to make the vessel change its course and not breach the naval blockade imposed on

Essuss.

76. The ammunition was deliberately detonated in front of the bow of the vessel and not directed at the

vessel itself. No projectile actually struck the vessel. No damage occurred and no injuries resulted.

77. The vessel ultimately turned around without having suffered any physical damage, demonstrating

that the conduct of the Navy of Merine served as a warning measure to enforce compliance with the

blockade.

c. Warning shots to enforce a blockade do not constitute an attackInternational law recognises
naval blockades as a long-established and lawful method of warfare. This aims to weaken the

military and economic capacity of an adversary during an armed conflict.'”

78. The enforcement of such blockades necessarily requires the interception of vessels when they

attempt to enter the blockaded area.

79. The practice of naval warfare recognises that warning measures may be used to compel vessels to
comply with blockade restrictions. Such measures include signals, interception of vessels as well as

warning shots over the bow of a vessel.'*

80. Since the Navy of Merine merely fired warning shots to induce the vessel to change course, the

interception cannot be qualified as an attack within the meaning of Art. 8(2)(b)(iii) RS.
2. The vessel from Dothroki was not engaged in a protected humanitarian assistance mission

81. Even if the firing of the non-lethal deterrent ammunition were to be qualified as an attack, no war
crime under Art. 8(2)(b)(iii) RS is present. For this, the attack would also have to be directed against
personnel, material, units or vehicles involved in a humanitarian assistance mission conducted in

accordance with the Charter of the United Nations.'?’

2 San Remo Manual on International Law Applicable to Armed Conflicts at Sea (1994).
26 Cf Wolff Heintschel von Heinegg, ‘Blockade’ in Riidiger Wolfrum (ed), Max Planck
Encyclopedia of Public International Law (OUP 2012).

27 Rome Statute art 8(2)(b)(ii1).
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82. The vessel from Dothroki does not meet these requirements, as the alleged mission cannot be

classified as a protected humanitarian assistance mission within the meaning of the Rome Statute.

a. The provision primarily protects humanitarian missions within the framework of the United

Nations

83. The wording of Art. 8(2)(b)(ii1)) RS explicitly refers to humanitarian missions carried out in
accordance with the Charter of the United Nations. This shows that the provision is intended in
particular to protect humanitarian operations conducted within the institutional framework of the

United Nations.'?

84. Such missions are typically carried out by UN organisations or recognised humanitarian
organisations acting under international supervision and in accordance with established humanitarian

principles.

85. However, the vessel in question was dispatched by the sovereign State of Dothroki and not by a
United Nations organisation or a humanitarian organisation acting under a UN mandate. In the
absence of such institutional supervision, the operation cannot automatically be regarded as a

protected humanitarian assistance mission within the meaning of the Rome Statute.'*’
b. The humanitarian character of the delivery has not been sufficiently established

86. Furthermore, the available information does not clearly demonstrate that the delivery constituted

an impartial humanitarian assistance operation.

87. International humanitarian law requires that humanitarian assistance operations be both

humanitarian and impartial in character.'

88. In the absence of such guarantees from the State of Dothroki to Merine regarding the humanitarian
and impartial character of the operation, the vessel cannot automatically be qualified as a protected

humanitarian mission.

26 Michael Cottier and Elisabeth Baumgartner, ‘Article 8” in Otto Triffterer and Kai Ambos (eds),
Rome Statute Commentary (3rd edn 2016) para 223.

2 ibid paras 223-227.

30 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law
vol I (ICRC/CUP 2005) Rule 55.
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c. States retain the right to enforce lawful naval blockades

89. Finally, recognising the vessel from Dothroki as a protected humanitarian mission would

significantly undermine the effectiveness of lawful naval blockades.

90. Blockades are an established method of naval warfare aimed at restricting an adversary’s access to

goods and resources during an armed conflict.""

91. International law therefore recognises the right of States to intercept and control vessels that are

suspected of or threaten to breach the blockade.'*

3. There are no substantial grounds to believe that Syrax ordered the conduct

92. Even if the elements of the alleged war crime were fulfilled, the Pre-Trial Chamber nevertheless
erred in finding that there are substantial grounds to believe that Syrax is criminally responsible under

Art. 25(3)(b) RS.

93. Responsibility by ordering requires that the accused issued a concrete instruction by which

another person was directed to commit the crime.'”

94. In the present case, the available evidence merely shows that Syrax ordered the establishment of a

naval blockade against Essuss as part of the military strategy during the armed conflict.

95. The firing of tracer ammunition therefore constitutes an operational enforcement measure carried
out by naval personnel in the implementation of the blockade. The execution of a criminal order by

Syrax is therefore not present.

96. At the stage of confirmation of charges, the Chamber must determine whether there are substantial
grounds to believe that the accused committed the alleged crime."** The International Criminal Court
has emphasised that this standard requires a sufficiently concrete evidentiary basis linking the accused

to the alleged conduct.'*

97. However, the available evidence does not establish such a link between Syrax’s decision to

impose the blockade and the alleged attack on the vessel from Dothroki. The Pre-Trial Chamber

31 San Remo Manual (n 125).

32 ibid.

33 Rome Statute art 25(3)(b).

3* Rome Statute art 61(7).

35 Prosecutor v Lubanga (Confirmation Decision) ICC-01/04-01/06 (2007) paras 37-39; Prosecutor
v Bemba (Confirmation Decision) ICC-01/05-01/08 (2009) para 61.
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therefore erred in finding that there are substantial grounds to believe that Syrax ordered the alleged

war crime under Art. 8(2)(b)(iii) and 25(3)(b) RS.
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SUBMISSIONS

Having presented all arguments, the OTG respectfully requests the AC to:

1. Accept this appeal; and

2. Reverse the Impugned Decision.

Respectfully submitted,

OFFICE OF THE GOVERNMENT
OF MERINE
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