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STATEMENT OF FACTS 

Background 

The State of Essuss (“Essuss”) and the Democratic Republic of Merine (“Merine”) are neighbouring 

states inhabited by two ethnic groups, the Urrax and the Tyrrax. Relations between the States deteriorated 

after Essuss enacted discriminatory “Anti-Urrax Decrees” targeting its Urrax minority, which shares 

close cultural ties with Merine, where the Urrax form a majority. 

President of Merine, Droganna Syrax (“Syrax”), serves as Commander-in-Chief of the armed forces. 

Syrax expressed concern and urged Essuss to revoke the decrees and pursue diplomatic and other 

peaceful means to resolve the situation. 

Rising Tensions and Cross-Border Hostilities 

Despite repeated mass unarmed protests, Essuss declined to repeal the decrees and, instead, opened fire 

on the protestors, causing 180 reported civilian casualties. On 31 October 2024, Merine conducted a 

limited airstrike on Essuss’s air force base. Essuss subsequently retaliated with drone attacks on Merine 

Town, causing 213 civilian casualties. Thus, hostilities escalated into an armed conflict between the two 

countries. 

The Naval Blockade 

On 6 January 2025, Syrax ordered the Merine Navy to impose a naval blockade positioned 15 nautical 

miles outside the territory of Essuss. The blockade was publicly declared, aimed at cutting off foreign 

trade, especially from Essuss’s largest trading partner and closest ally, Dothroki.  

Outbreak of Yaws Epidemic 

During this period, Essuss reported an outbreak of Yaws. The World Health Organization (“WHO”) 

monitored the situation and requested regional cooperation. Merine maintained that the naval blockade 

would be lifted after Essuss rescinds the Anti-Urrax Decrees, which Essuss declined to do. 

Interception of the Dothroki Vessel 

On 12 February 2025, a Dothroki-flagged, privately owned commercial cargo vessel carrying medical 

supplies approached the blockade and disregarded repeated radio signal warnings by the Merine’s navy, 
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tried to impede the blockade. The Captain of the Merine Navy, therefore, fired non-lethal tracer rounds 

as a last resort, prompting the vessel to withdraw without injury or damage. 

Essuss’s Unilateral ICC Declaration 

On 13 February 2025, Essuss submitted a declaration under Article 12(3) of the Rome Statute (“RS”), 

accepting ICC’s jurisdiction over alleged crimes on its territory. Merine being a Non-State Party 

(“NSP”), objected and refused to lift the blockade until the decrees were rescinded. 

The Unlawful Rendition of Syrax 

On 12 May 2025, while travelling in her Presidential Learjet to attend a summit, Syrax was forcibly 

kidnapped and anesthetized by Dothroki personnel, contravening legal procedures and in violation of her 

inviolability as a sitting Head of State (“HoS”). 

Proceedings Before the ICC 

Dothroki transferred Syrax directly to the ICC without notifying Merine or complying with any 

procedure under International Law (“IL”) for the surrender of a foreign HoS. The ICC accepted the arrest 

despite the irregular means of her rendition. The PTC confirmed the charges, and Merine has formally 

objected. The matter now proceeds before this Court. 
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ISSUES RAISED 

 

~I~ 

Whether the Pre-Trial Chamber erred in concluding that the Prosecution had established substantial 

grounds to believe that Defendant Droganna Syrax ordered a war crime within the jurisdiction of the 

ICC under Articles 8(2)(b)(iii) and 25(3)(b) of the Rome Statute? 

 

 

~II~ 

Whether the Pre-Trial Chamber erred in concluding that Defendant could be tried by the ICC 

notwithstanding her status as the sitting Head of State of Merine? 

 

 

~III~ 

Whether the Pre-Trial Chamber erred in rejecting Defendant’s argument that the case must be dismissed 

because of the irregular means of her rendition? 
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SUMMARY OF ARGUMENTS 

~I~ 

1. The ICC lacks jurisdiction as conduct doesn’t constitute its consequences, the conduct occurred 

outside Essuss’s territory and the shots were fired at a third state’s vessel. 

2. Syrax cannot be charged under Article 8(2)(b)(iii) as the blockade entitled Merine to regulate 

access and the objective and subjective elements are not satisfied. 

3. She isn’t individually criminally responsible under Article 25(3)(b). 

 

~II~ 

1. Article 27 RS does not waive Syrax’s HoS immunity, as it is a treaty obligation and not a declaration 

of Customary International Law (“CIL”), thus binding only State Parties (“SPs”). 

2. Article 98 requires the Court to obtain a waiver of immunity, which Merine has expressly refused. 

3. The vertical nature of international tribunals does not erase HoS immunity. 

4. No jus cogens exception applies to HoS immunity before the ICC.  

 

~III~ 

1. The Doctrine of Male Captus Bene Detentus (“MCBD”) is not CIL or a general principle of law.  

2. Irregular rendition is not supported by the RS and international treaties.  

3. The present case does not fall under the ‘Eichmann Exception’.  
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WRITTEN ARGUMENTS 

I. THE PTC ERRED IN CONCLUDING THAT SYRAX ORDERED THE WAR CRIME 
WITHIN THE JURISDICTION OF THE ICC UNDER ARTICLES 8(2)(B)(III) AND 25(3)(B) 
RS 

1. It is submitted that the PTC erred in concluding that Syrax should be prosecuted under Articles 

8(2)(b)(iii) and 25(3)(b) because: (A) the ICC lacks jurisdiction over the present case; (B) there are 

no substantial grounds to believe that Syrax committed the alleged war crime under Article 

8(2)(b)(iii); and (C) in any event, Syrax cannot be charged with ‘ordering’ the alleged crime under 

Article 25(3)(b). 

A. THE ICC LACKS JURISDICTION OVER THE PRESENT CASE 

2. In the absence of a UNSC referral, the ICC’s jurisdiction, under Article 12(2), is limited to two 

grounds: territoriality and nationality.1 In the present case, however, Syrax is a national of Merine, 

an NSP that has not accepted the ICC’s jurisdiction.  

3. Moreover, Article 12(2)(a) requires that the conduct in question occurred on the territory of the State 

accepting the court’s jurisdiction or on a vessel registered to the State.2 The territoriality principle 

cannot be relied upon as: (1) the conduct occurred outside the territory of Essuss; (2) Article 12(2)(a) 

confines jurisdiction to conduct and not its consequences; and (3) the non-lethal shots were directed 

at a vessel registered to a third state. 

1.  The conduct occurred outside the territory of Essuss 

4. The ICC can only exercise jurisdiction in territorial waters under a state’s sovereignty,3 extending 

up to 12 nautical miles from the coast.4 Merine’s naval blockade was stationed 15 nautical miles off 

the territory of Essuss, thereby precluding the exercise of such jurisdiction.5 Additionally, the 

 
1 RS art 12(2). 
2 Ibid art 12(2)(a). 
3 OTP Report (2019) [47]. 
4 UNCLOS art 3. 
5 OTP Report (2019) [51].  
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deliberate omission of the provision for crimes committed outside any state’s territory, including on 

the high seas, despite consideration by the drafters,6 shows no intent to confer such jurisdiction. 

2. Article 12(2)(a) confines jurisdiction to conduct and not its consequences 

5. The conduct must refer to the acts constituting the crime, and not to their consequences, for three 

reasons: (a) the RS and Elements of Crime (“EoC”) treat them as distinct elements; (b) effects-based 

jurisdiction is inapplicable; and (c) the travaux préparatoires intend to limit the ICC’s jurisdiction. 

a. The RS and EOC treat them as distinct elements of an offence 

6. Under Article 31(1) VCLT, a treaty shall be interpreted in accordance with the ordinary meaning of 

the terms of the treaty in their context and in light of its object and purpose.7 Therefore, ‘conduct’ 

under Article 12(2)(a) RS must take into account both the RS and EoC.8 Articles 30(2)9 and 31 RS,10 

when read together with the general introduction of the EoC, demonstrate a deliberate distinction 

between ‘conduct’ and ‘consequences’ flowing from an act. 

7. Firstly, Article 30(2) RS, providing for requisite mens rea, differentiates between the two by setting 

separate standards.11 It provides that, with respect to conduct, the individual must intend to engage 

in the conduct.12 Whereas, for a consequence, the individual must intend to cause that consequence 

or be aware that it will occur in the ordinary course of events.13 Secondly, Article 31, governing 

grounds of excluding criminal responsibility, focuses on the accused’s conduct at the time of 

commission, not its consequences, thereby affirming the distinction.14 

8. Lastly, EoC states that crimes are composed of three distinct elements: conduct, consequences, and 

circumstances.15 By inference, one cannot always be conflated with another. A crime may consist of 

a conduct and, where applicable, its inseparable consequence.16 However, the crime under Article 

 
6 Preparatory Committee [143]. 
7 VCLT art 31(1). 
8 RS art 21(1)(a). 
9 Ibid art 30(2). 
10 Ibid art 31. 
11 Vagias (2014) 91-92. 
12 RS art 30(2)(a). 
13 Ibid art 30(2)(b). 
14 Otto (2008) 872. 
15 EoC [7]. 
16 Myanmar-Bangladesh PTC [50]. 
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8(2)(b)(iii) is solely a conduct-based crime and is completed once an attack is directed against a 

humanitarian mission.17 

9. In the present case, the conduct of firing non-lethal shots on the vessel occurred outside the territory 

of Essuss.18 The remote consequence of the alleged disfigurement of Essuss’s population due to 

Yaws cannot be attributed to the said conduct. Thus, the ICC cannot establish territorial jurisdiction, 

as such an interpretation fails to align with the established framework of RS and EoC. 

b. Effects-based jurisdiction is inapplicable 

10. While the ICC may consider rules of IL in its interpretation of the RS,19 the effects-based jurisdiction 

cannot be extended within this court’s interpretation of Article 12(2)(a). This is because effects 

doctrine is not CIL due to the absence of requisite widespread State practice and opinio juris.20  

11. Only a few states recognise the effects-based jurisdiction, and those that do apply it restrictively, 

evidencing inconsistent State practice.21 Moreover, UNGA’s disapproval of the effects doctrine, 

stating that it undermines the states’ sovereign equality,22 and several states enacting legislation to 

prevent extraterritorial application of US laws,23 negates opinio juris.  

12. In any event, even if it were to be CIL, Article 21 places the RS, EoC, and Rules of Procedure and 

Evidence (“RPE”) at the apex of applicable law.24 CIL operates at a secondary level25 and may be 

relied upon only to fill a lacuna in these primary sources.26 Since Article 12(2)(a) clearly limits the 

scope of jurisdiction to the conduct, reliance on this doctrine to assert jurisdiction would exceed the 

ICC’s authority and would contravene the RS. 

 
17 EoC art 8(2)(b)(iii); Otto (2015) 367. 
18 Proposition [12]. 
19 VCLT art 31(3)(c). 
20 Henckaetrs (2005) 179-180. 
21 US v Aluminium Co. of America [1945] 148 F.2d 416; Ireland-Piper (2017) 76; Criminal Code Act 1995 (Cth) (Australia), 
§ 15(1)(a).  
22 GA Res 9479, 53rd sess, 37th plenary mtg, UN Doc A/RES/53/PV.37 (14 October 1998).  
23 Economic Competition Act 1956 (Netherlands), § 39; Shipping Contracts and Commercial Documents Act 1964 (UK), §§ 
1–2; Foreign Proceedings (Prohibition of Certain Evidence) Act 1976 (Cth) (Australia); Protection of Trading Interests Act 
1980 (UK). 
24 RS art 21(1)(a). 
25 Ibid art 21(1)(b). 
26 Ruto Confirmation [289]. 
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c. The travaux préparatoires intend to limit the ICC’s jurisdiction 

13. According to Article 32 VCLT,27 preparatory works of a treaty may be taken into account for 

interpretation of a provision in light of the treaty’s object and purpose.28 The drafters intended Article 

12(2) to be interpreted restrictively to limit the Court’s jurisdiction,29 as reflected in the rejection of 

proposals to incorporate universal jurisdiction.30 Effects-based doctrine, moreover, has been 

condemned as a slippery slope which leads away from territorial jurisdiction towards universal 

jurisdiction.31 A broader interpretation of the provision would defeat the drafters’ intent to limit 

judicial overreach. 

3. The non-lethal shots were directed at a vessel registered to a third state 

14. Article 12(2)(a) also allows jurisdiction over conduct occurring on a state’s vessel.32 However, the 

vessel that was fired at was registered to a third state, Dothroki, and not Essuss. Hence, it is not 

incumbent upon Essuss to extend jurisdiction to the ICC based on that attack. 

15. Accordingly, since the alleged conduct occurred beyond Essuss’s territory on a third state’s vessel 

and Article 8(2)(b)(iii) is a conduct-based offence, the ICC cannot accept territorial jurisdiction by 

Essuss. 

B. THERE ARE NO SUBSTANTIAL GROUNDS TO BELIEVE THAT SYRAX COMMITTED THE ALLEGED 
WAR CRIME UNDER ARTICLE 8(2)(B)(III) 

16. An International Armed Conflict (“IAC”) arose between the parties as a direct consequence of 

Essuss, acting in contravention of its obligations under International Convenant on Civil and 

Political Rights (“ICCPR”),33 passed anti-Urrax decrees repressing its minority population. 

Merine’s President acted solely out of concern for the protection of her ethnic brethren.34 Before 

resorting to force, she exhausted all available peaceful measures, including diplomatic engagement, 

 
27 VCLT art 32. 
28 Ibid art 31(1). 
29 UN Doc A/CONF.183/13 (2002) 184. 
30 Ibid 183–184, 195–196. 
31 Akehurst (1972-1973) 154. 
32 RS art 12(2)(a). 
33 ICCPR art 1, 2, 3, 10,18, 20, 21, 24, 26, 27. 
34 Proposition [8], [10].  
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economic sanctions, and appeals to the international community, which nevertheless failed.35 

Thereafter, she took military actions on Essuss, with the object of minimizing casualties. By contrast, 

Essuss’s retaliation resulted in 213 civilian casualties in Merine.36 

17. It is therefore submitted that, notwithstanding the existence of a mutual armed conflict, Syrax cannot 

be prosecuted for a war crime under Article 8(2)(b)(iii) RS. It prohibits intentionally directing attacks 

against vehicles involved in humanitarian assistance in accordance with UNC, entitled to civilian 

protection under the international law of armed conflict.37 This is because: (1) the blockade lawfully 

entitled Merine to regulate access; (2) the objective elements are not satisfied; (3) the subjective 

elements are not satisfied; and (4) the evidence is insufficient to confirm the charges. 

1. The blockade lawfully entitled Merine to regulate access 

18. The San Remo Manual (“SRM”) pertains to the IL applicable to armed conflict at sea, stating that 

all parties to the conflict are bound by the established principles of International Humanitarian Law 

(“IHL”).38 It recognises naval blockades to be a lawful method of warfare during IAC at sea, 

provided it satisfies certain criteria under IHL. This includes declaration, impartiality, effectiveness 

and positioning of the blockade.39 

19. Firstly, Merine publicly declared and notified an armed naval blockade around Essuss, cutting off 

all foreign trade,40 thereby satisfying the requirement of declaration and impartial application to 

vessels of all states.41 Secondly, the blockade must be enforced effectively and maintained by a force 

sufficient to prevent access to the enemy state.42 Here, the blockade was enforced by a substantial 

modern navy, and the approaching vessels were warned that any attempt to breach the blockade 

would be countered with force.43 

 
35 Ibid [9]. 
36 Ibid [10]. 
37 RS art 8(2)(b)(iii). 
38 SRM [1]. 
39 Ibid [93]-[100]. 
40 Proposition [12]. 
41 SRM [93]. 
42 Ibid [95]; Paris Declaration (1856) [4]. 
43 Proposition [12]. 
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20. Furthermore, the force may be stationed at a distance dictated by military necessity.44 Merine’s 

vessels were positioned, outside territorial sea, approximately 15 nautical miles from Essuss’s coast, 

thus enforcing the blockade without breaching Essuss’s sovereignty.45 Therefore, the lawful naval 

blockade imposed by Merine confers it with certain rights under IHL. 

2. The objective elements are not satisfied 

21. The attack must be directed against a “protected” vehicle involved in a “humanitarian assistance” 

mission in accordance with UNC.46 Humanitarian assistance is neither defined in the RS nor the 

UNC; it aims to prevent or alleviate the suffering of victims in an armed conflict.47 Moreover, the 

UNC is rooted in the obligations arising from IL, including IHL, in the present context.48 

22. It is submitted that the objective elements are not fulfilled because: (a) the private vehicle was not 

engaged in humanitarian assistance under IHL; and (b) the vehicle was not protected, thus making 

the attack lawful. 

a. The private vehicle was not engaged in humanitarian assistance under IHL 

23. IHL sets certain thresholds for humanitarian assistance,49 which are not met as: (i) the nature of the 

mission is not humanitarian; and (ii) the required consent was not obtained in a timely manner. 

i. The nature of the mission is not humanitarian 

24. Firstly, Article 70(1) Additional Protocol-I to the Geneva Conventions (“AP-I”) emphasizes that 

humanitarian assistance must be primarily humanitarian in character.50 This is to limit its purpose to 

prevention of human suffering and protection of life and health.51 Operations have previously failed 

to qualify as humanitarian as envisioned under Article 8(2)(b)(iii) due to their ulterior political 

 
44 SRM [96]. 
45 Proposition [12]. 
46 EoC art 8(2)(b)(iii). 
47 Otto (2015) 368-369. 
48 UNC Preamble. 
49 Otto (2015) 368-369. 
50 AP-I art 70(1). 
51 Nicaragua Merits [243]. 
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motive.52 Secondly, the ICRC requires that humanitarian assistance must be autonomous and free 

from political, economic, or other objectives, thus adhering to the principle of independence.53 

25. Humanitarian assistance includes vehicles used for missions conducted by NGOs or 

intergovernmental organizations, such as UN agencies and programmes, including UNHCR, 

UNICEF, or WFP.54  However, serious doubts have been raised about the humanitarian nature of aid 

provided by individual states.55 

26. Accordingly, Essuss’s private request for an urgent medical shipment from its major trading partner 

and close ally, Dothroki,56 together with the latter’s reliance on pharmaceutical exports for income,57 

shows that the shipment was primarily driven by commercial interests lacking independence. The 

use of a privately owned commercial cargo vessel, as opposed to a state-owned vessel, and the clear 

profit-making opportunity created by the rise in Yaws cases further rule out any claim that the 

operation was purely humanitarian.  

ii. The required consent was not obtained in a timely manner 

27. Firstly, Article 70(1) AP-I additionally states that such a mission must be subject to the consent of 

all parties concerned in such relief action.58 “Parties concerned” include those actors upon whose 

consent or cooperation the contemplated action’s execution depends. It includes any blockade they 

must pass through,59 requiring the blockading party’s express consent to prevent disputes.60 

28. Secondly, as per Article 70(3)(a) AP-I61 and SRM,62 the blockading party has the right to prescribe 

technical arrangements governing the relief’s distribution. Thus, to respect the party’s rights, prior 

approval from the blockading State is required and must be obtained in time.63 

 
52 OTP Report (2014) [125]. 
53 Durham (2011) 330. 
54 Otto (2015) 369. 
55 Ibid. 
56 Proposition [12]. 
57 Ibid [7]. 
58 AP-I art 70(1). 
59 Pictet Commentary 111. 
60 Otto (2008) 335. 
61 SRM [103]-[104]. 
62 AP-I art 70(3)(a). 
63 Flotilla Inquiry [80]. 
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29. Hence, Dothroki was obliged to seek timely prior consent for Merine’s navy to make the requisite 

arrangements for the relief. Moreover, the party in need bears primary responsibility for coordinating 

humanitarian assistance, requiring Essuss to liaise with Merine for the medicine shipment.64 

Therefore, both Dothroki and Essuss were bound to obtain Merine’s prior consent. In contrast, the 

permission to pass through the blockade was requested abruptly when the vessel reached the 

blockade, depriving Merine of its legal rights.65  

30. Accordingly, in the absence of the required prior consent and given the mission’s non-compliance 

with IHL, the operation cannot be characterized as humanitarian assistance. 

b.  The vehicle was not protected, thus making the attack lawful 

31. Vehicles engaged in humanitarian assistance are entitled to civilian protection.66 In the present case, 

the vessel does not qualify as humanitarian assistance and therefore is not entitled to such protection.  

32. Under SRM, a “merchant vessel” is any non-warship engaged in commercial or private service.67 

Such vessels flying the flag of neutral states may not be attacked unless believed to be breaching the 

blockade and, after prior warning, intentionally and clearly refuse to stop.68 

33. Accordingly, the Dothroki-flagged, privately-owned commercial cargo ship constituted a merchant 

vessel carrying medicines for commercial purposes. Since it did not qualify as a humanitarian relief 

mission, Merine’s navy withheld the requisite consent. Despite this, the vessel continued on its 

course, refused to comply, and attempted to breach the blockade.69 Hence, Merine was entitled to 

take enforcement action, in conformity with SRM, by ensuring precautionary, non-lethal shots 

directed at the bow, causing no harm.70 Conclusively, the objective elements are not satisfied. 

 
64 GA Res 182, 46th sess, 78th mtg, UN Doc A/RES/46/182 (14 April 1992) [4]. 
65 Proposition [12]. 
66 EoC Art 8(2)(b)(iii). 
67 SRM [13(i)]. 
68 Ibid [67(a)]. 
69 Proposition [12]. 
70 SRM [46]. 
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3. The requisite subjective elements are absent  

34. Syrax did not have the mens rea to constitute the crime as: (a) she was not aware of the factual 

circumstances establishing such protection; and (b) she did not intend the protected vehicles to be 

the object of the attack. 

a. Syrax was not aware of the factual circumstances establishing such protection 

35. The perpetrator is required to be aware of the protected status granted to that vehicle.71 Syrax could 

not have been aware of any protection, particularly when the objective requirement of the vessel 

qualifying as a protected object is itself not satisfied. In any event, assuming that the vessel was 

legally protected, Syrax had no prior notice of its arrival and received no communication indicating 

its engagement in humanitarian assistance. Its abrupt appearance rendered a reasonable verification 

of such protected status impossible, thereby negating any awareness on Syrax’s part. 

36. Therefore, the prosecution has failed to establish the substantial grounds, as there is no evidence 

indicating Syrax’s awareness of such protection and the required mens rea.   

b. Syrax did not intend protected vehicles to be the object of the attack 

37. The perpetrator must intend such vehicles to be the object of the attack,72 consistent with the general 

intent as to conduct and consequences under Article 30(1).73 Moreover, Article 8(2)(b)(iii) requires 

dolus directus of the first degree,74 comprising awareness of the result and the will to bring it about.75 

38. Firstly, Syrax was not aware that the naval blockade would result in the impediment of a protected 

vehicle carrying humanitarian aid because the attack cannot be directly linked to her general order 

of a naval blockade. Secondly, the intention of the order was the imposition of a naval blockade to 

stop all trade between Essuss and other countries and assert diplomatic pressure on Essuss to rescind 

the decrees, not to make humanitarian assistance the object of the attack. Accordingly, the direct 

intent element is negated.76 

 
71 Abu Garda Confirmation [93]. 
72 Ibid. 
73 RS art 30(1). 
74 Abu Garda Confirmation [93]. 
75 Cassese (2013) 43.     
76 Proposition [12]. 
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39. Further, the OTP has failed to establish substantial grounds, as there is no evidence that Syrax was 

aware of the firing targeted at the vessel, ordered by the naval captain in his individual capacity.  

4. The evidence is insufficient to confirm the charges 

40. The authenticity of the evidence contributes to its probative value by giving weightage to its 

reliability.77 Reliability refers to the accuracy of evidence.78 The WHO report referred to by the PTC 

cannot be relied upon, as it is vague, thereby lowering the reliability of evidence.79 Moreover, the 

WHO report is not reliable since it lacks detail.80 Further, it is a health report monitoring the epidemic 

rather than an investigative source proving Syrax’s liability. 
 

41. Additionally, as per the Principles of Effective Investigation,81 adopted by UNGA, the written report 

shall describe the specific events in detail. However, the other sources relied upon by the PTC to 

confirm the charges are not publicly available in detail. Therefore, all evidence presented by the OTP 

is insufficient to prove her liability.  

C. SYRAX CANNOT BE CHARGED FOR ‘ORDERING’ THE ALLEGED CRIME UNDER ARTICLE 
25(3)(B) 

42. Syrax cannot be charged with ‘ordering’ the war crime under Article 25(3)(b).82 The requisite 

elements83 are not satisfied because: (1) there was no ‘intention’ to commit the act; (2) there was no 

directive ‘ordering’ the alleged attack; and (3) there is no causal link between the order and the 

commission. 

1. There was no intention to order the alleged act 

43. Firstly, the individual must act with intent84 and awareness that the crime was a substantial and 

foreseeable consequence of the order.85 Syrax lacked direct intent, as the only order issued was for 

 
77 Katanga Confirmation [77]-[78]. 
78 Blagojević [5]; Karadžić [77]. 
79 Milutinović [553]. 
80 Gabriele (2016) [688]. 
81 GA Res 55/89, 55th sess, 89th plenary mtg, UN Doc A/55/89 (22 February 2001) 6. 
82 RS art 25(3)(b). 
83 Ntaganda Charges [145]; Ntaganda Application [63]. 
84 Prlić [232]. 
85 Stakić [445]. 
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the naval blockade to assert diplomatic pressure during an IAC, with no instruction to attack 

humanitarian aid.86  

44.  Secondly, the requirement of awareness of a substantial likelihood fails because, in the absence of 

any prior consent or authorisation, Syrax could not reasonably be expected to foresee the vessel’s 

humanitarian character, particularly when, prima facie, it was a commercially owned private vessel, 

with the flag of Essuss’s close ally and major trading partner, Dothroki.87  

2. There was no directive ordering the attack  

45. ‘Ordering’ means the act of a superior using their position to convince a subordinate to commit an 

offence.88 Such officials cannot incur liability for ordering a war crime where a lawful order is issued, 

and subordinates commit an offence without prior notice.89 The authority plays a crucial role in 

determining when and how a crime has to be committed.90  

46. Syrax issued a general instruction which contained no operational instructions on intercepting 

humanitarian aid, nor did it specify the manner of any act against such a vehicle. The denial of 

passage to the vessel and the subsequent firing of warning shots were executed by the captain,91 in 

his individual capacity, without prior information to Syrax. There is no evidence to prove that the 

act was sanctioned by Syrax, thus negating the requirement of a directive ordering the attack.  

3. There is no causal link between order and commission 

47. The order must have had “a direct and substantial effect on the commission of the illegal act”.92 

There must be a causal link whereby the order led to the commission of a crime within the court’s 

jurisdiction.93 

48. The order cannot be regarded as the proximate cause, as the alleged offence resulted from intervening 

acts between the general blockade order and the impediment of delivery. The immediate cause was 

 
86 Proposition [12]. 
87 Ibid. 
88 Akayesu [483]. 
89 Cassese (2013) 197.  
90 Ntaganda Charges [145]; Ntaganda Application [63]. 
91 Proposition [12]. 
92 Kamuhanda [75]. 
93 Kordić [387]. 
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the captain’s lawful response of attacking the vessel breaching the blockade perimeter, breaking the 

chain of causation.94 

49. Syrax’s order, therefore, neither triggered nor substantially shaped the alleged act, failing the 

causation requirement under Article 25(3)(b). 

II. THE PTC ERRED IN CONCLUDING THAT SYRAX COULD BE TRIED BY THE ICC 
NOTWITHSTANDING HER STATUS AS INCUMBENT HOS OF MERINE 

50. It is a well-established principle that an incumbent HoS enjoys inviolable immunities from criminal 

jurisdiction,95 both for acts performed in an official capacity and for their personal acts while in 

office.96 These protections exist to preserve sovereign equality and ensure independence of internal 

affairs.97  

51. The PTC prematurely determined that Syrax’s position as an incumbent HoS does not bar her 

prosecution, despite the absence of a UNSC referral and Merine not being an SP to the RS.98 

Therefore, it is submitted that: (A) Article 27 does not waive Syrax’s HoS immunity; (B) Merine 

has refused to provide the waiver of immunity required under Article 98 RS; (C) the vertical nature 

of international tribunals does not render HoS immunity inapplicable; and (D)  jus cogens exception 

does not apply to HoS immunity. 

A. ARTICLE 27 RS DOES NOT WAIVE SYRAX’S HOS IMMUNITY 

52.  Article 27 states that the official capacity of an accused is irrelevant in criminal proceedings before 

the ICC.99 Article 27(1), by necessary implication, waives functional immunity, i.e. ratione 

materiae, which covers every act done in an official capacity.100 Article 27(2) renders personal 

immunity, i.e. ratione personae, which covers every act, whether of a private or official nature, 

inapplicable.101  

 
94 Proposition [12]. 
95 Arrest Warrant Judgement [51]. 
96 Akande (2004) 412. 
97 ILC Report (2008) [274]. 
98 Proposition [26(b)].  
99 RS art 27; Otto (2015) 1038. 
100 Akande (2011) 825. 
101 Arrest Warrant Judgement [55]. 
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53. However, before the ICC, the waiver of such immunities arises solely for SPs who have consented 

to the RS.102 Since Merine, being an NSP, never consented to such a waiver, Article 27 should not 

apply to its nationals because: (1) it is a treaty obligation binding only SPs; and (2) Article 27 is not 

a declaration of CIL in order for it to be applicable to NSPs. 

1. Article 27 is a treaty obligation binding only SPs 

54. An automatic waiver of immunity under Article 27 is only applicable to SPs because: (a) treaties 

cannot bind NSPs; and (b) none of the recognised exceptions apply. 

a.  Treaties cannot bind NSPs  

55. Firstly, Article 34 VCLT operates on the principle of pacta tertiis nec nocent nec prosunt, which 

prescribes that a treaty neither creates obligations nor rights for a third state without its consent.103 

In IL, the basis of this principle rests upon both the general concept of contract law and the 

sovereignty and independence of states.104 

56. Secondly, the RS binds only the SPs to cooperate, as it is governed by the VCLT.105 Article 27 cannot 

be imposed to try the HoS of an NSP which has not accepted the court’s jurisdiction.106 This not 

only violates Article 34 VCLT but also goes against the consent-based regime of jurisdiction under 

the RS.107 Thus, the RS cannot abrogate a state’s right against excessive jurisdiction. 

b. None of the recognised exceptions apply 

57. The NSPs can be subjected to such a waiver when either the UNSC has referred the situation to the 

ICC under the UNC108 or the NSP has voluntarily agreed to waive the immunity.109  

58. Firstly, Article 13(b) RS empowers the court to exercise jurisdiction over crimes within its mandate 

in case of UNSC referrals.110 In such situations, the UNSC accepts the ICC’s framework and 

 
102 Cryer (2012) 550. 
103 VCLT art 34. 
104 ILC Report (1966) 56. 
105 Al Bashir Kuwait Decision [8]. 
106 Al Bashir DRC Cooperation [26]. 
107 Vagias (2014) 187. 
108 UNC Ch VII. 
109 Stahn (2015) 264. 
110 RS art 13(b). 
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therefore, implicitly, adopts Article 27. This creates a binding obligation to cooperate for all UN 

member States, including NSPs,111 thus waiving any immunity provided to their official.112 

However, in its absence, such immunity would persist.113 

59. Secondly, Merine has explicitly declined to cooperate with the ICC or waive Syrax’s immunities,114 

thereby ruling out the application of this exception as well. Accordingly, owing to the absence UNSC 

referral and Merine’s express non-cooperation, Article 27 cannot bind it in the same manner 

applicable to SPs. 

2. Article 27 is not a declaration of CIL in order for it to be applicable to NSPs 

60. As established, Article 27 is a treaty-based obligation. Therefore, for the provision to bind an NSP, 

it must reflect a rule of CIL.115 However, this has not been proven because: (a) Article 27(1) cannot 

be treated as CIL waiving functional immunity; and (b) Article 27(2) isn’t an established CIL 

waiving personal immunity. 

a. Article 27(1) cannot be treated as CIL waiving functional immunity of Syrax 

61. CIL protects the sovereign equality under par in parem non habet imperium.116 Acts performed by 

state organs in an official capacity are attributable to the state, shielding officials from individual 

responsibility. Moreover, Judge Shahbuddin rejected the automatic disappearance of immunities 

before international tribunals in his dissenting opinion in Krstić.117 Therefore, the acts carried out by 

Syrax in her official capacity should be protected by functional immunity. 

b. Article 27(2) isn’t an established CIL waiving personal immunity 

62. Personal immunity has consistently been recognised as CIL118 and is absolute even in cases of war 

crimes.119 It is enjoyed only for the duration of an individual’s term in the office.120 Such immunity 

 
111 Al Bashir DRC Cooperation [29]. 
112 Akande (2009) 336. 
113 Ibid. 
114 Proposition [21]. 
115 VCLT art 38. 
116 Blaškić [41].  
117 Krstić [11].  
118 Pinochet 179; Cryer (2012) 550; Otto (2015) 1039-1040; Akande (2011) 818. 
119 Arrest Warrant Judgement [58]. 
120 Pinochet 179. 



MEMORIAL for DEFENSE COUNSEL 

 
41 

 

is essential for interstate relations and therefore cannot be waived without the consent of the 

concerned State.121  

63. Therefore, Article 27(2) is not an established CIL due to inconsistencies in international 

jurisprudence. The PTC has held that CIL creates an exception to personal immunity when arrests 

are made for international crimes.122 However, it is submitted that the PTC erroneously relied on the 

following assertions: (i) Personal immunity in international courts has been historically rejected;123 

(ii) prosecution of HoS by international courts has gained widespread recognition;124 and (iii) the RS 

has reached 120 SPs adhering to the provisions of the statute.125  

i. The historical authorities were erroneously relied upon 

64. Firstly, the PTC relied on the Commission on Responsibilities’ rejection of immunity for the HoS.126 

However, a perusal of the Committee's report indicates that it proposed the prosecution of a former 

HoS only with the consent of the concerned State.127  

65. Secondly, the PTC also referred to the Nuremberg, Tokyo, and ad hoc tribunals regarding the defense 

of official capacity, reflected in Article 27(1).128 However, it failed to distinguish the role of Article 

27(2), which primarily concerns personal immunity, conflating it with Article 27(1). Thus, these 

authorities cannot be relied upon to establish the customary status of Article 27.129 

66. Thirdly, the PTC’s reliance on ICTY and ICTR decisions cannot be used as a valid basis because the 

UNSC resolutions that created these tribunals were adopted under the UNC, binding all member 

States.130 Thus, their power to disregard immunity comes from the UNSC’s mandate and not from 

any general practice or opinio juris.131 

 
121 US v Iran [91]. 
122 Al Bashir Malawi Decision [43]. 
123 Ibid [38]. 
124 Ibid [39]. 
125 Ibid [40].  
126 Ibid [23]. 
127 Commission on Responsibilities’ 160-161. 
128 Al Bashir Malawi Decision [24]-[28]. 
129 Schabas (2016) 602. 
130 ICTR Statute; ICTY Statute. 
131 Bergsmo (2012) 69. 
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67. Accordingly, these tribunals cannot be compared to the ICC because it is a treaty-based body; it 

lacks universality and only binds those who are party to it.132 In any event, the cases before these 

tribunals did not directly address the issue of personal immunity.133 As such, they carry low 

precedential value and cannot be relied upon to establish CIL.134 

ii. Prosecution of HoS by international courts has not gained widespread recognition 

68. The PTC’s reliance on prosecutions of certain HoS cannot be relied upon for widespread recognition, 

as two out of the three cases were referred to the ICC by UNSC.135 Further, in the third case, Gbagbo, 

his personal immunity as HoS of the Government of Côte d'Ivoire had been waived,136 due to a 

declaration from the Government accepting the jurisdiction of ICC in accordance with Article 12(3) 

RS.137 

69. The sole non-UNSC referral instance relied upon, the Charles Taylor138 case before the SCSL, is 

insufficient on its own to constitute widespread recognition. Firstly, SCSL relied on its 

“international” character to deny any immunity to the former HoS.139 However, it was formed by a 

treaty between the UN and Sierra Leone, to which Libya was not a party.140  Therefore, unlike ICTY 

and ICTR, SCSL’s “international” nature could not lawfully override the immunities of NSPs.  

Secondly, the SCSL misidentified the basis for removing Taylor’s immunity, conflating personal 

immunity with the rationale for functional immunity, thereby weakening its conclusion.141 

iii. State practice remains inconsistent: 

70. The PTC’s reliance on ratification by 120 states has been widely criticized and is insufficient to 

establish CIL. Firstly, the waiver of immunity of NSPs has faced opposition by the African Union 

 
132 Ibid 68. 
133 Milošević. 
134 Otto (2015) 2136. 
135 Gaddafi; Al Bashir Jordan Referral [12]. 
136 Gbagbo Confirmation of Charges [3]. 
137 Côte d'Ivoire Declaration [15]; Otto (2015) 1042. 
138 Taylor Judgement. 
139 Taylor Immunity [9]; Bergsmo (2012) 65. 
140 SCSL Statute. 
141 Taylor Immunity [52]; Cryer (2012) 551. 



MEMORIAL for DEFENSE COUNSEL 

 
43 

 

(“AU”)142 and other SPs.143 AU has issued various Assembly Decisions144 instructing its members, 

including those who are SPs, not to execute the ICC arrest warrants against Al Bashir.  

71. Secondly, this approach disregards that the ICC excludes many populous states representing over 

half of the population,145 including three permanent UNSC members. NSPs also play a significant 

role in altering or creating CIL146 and have rejected Article 27 as a reflection of CIL.147 

72. Thirdly, ICC’s jurisprudence is inconsistent in this regard. The PTC, which earlier recognised Article 

27(2) as CIL, deviated from this position in later decisions.148 This further undermines any claim of 

widespread and consistent State practice.149 

73. Accordingly, Syrax is entitled to enjoy personal immunity as the HoS, which Merine has explicitly 

refused to waive.150 Therefore, notwithstanding the nature of the crime she is charged with, she 

cannot be prosecuted even by an international court, upholding the CIL regarding personal 

immunity. 

B. MERINE HAS REFUSED TO PROVIDE THE WAIVER OF IMMUNITY REQUIRED UNDER ARTICLE 98 
RS 

74. Article 98(1) preserves the immunity of third states under IL. It applies where a state is sought to 

surrender the national of a third state, who enjoys State or diplomatic immunity.151 To prevent a 

violation of international principles, the ICC must first obtain a waiver from the third State.152 

75. Article 27 cannot be relied upon as a general waiver where the third State in question is an NSP 

because such a waiver has not been accepted by them.153 Therefore, the ICC must adhere to Article 

98(1) for Syrax’s surrender as: (1) requirements under Article 98(1) must be fulfilled; and (2)  Article 

98(1) prevails over Article 27 in its application to NSPs. 

 
142 Decision on Africa’s Relationship with the ICC [9]-[10]. 
143 Hungary Decision; Mongolia Decision. 
144 Decision on the Meeting of African States Parties to the Rome Statute of the ICC. 
145 Schabas (2011). 
146 Tan, Y., ‘The Rome Statute as Evidence of Customary International Law’ (2019) Meijers-reeks 294. 
147 SC Report-S/2008/460 (2008) [60]. 
148 Al Bashir DRC Cooperation [27]. 
149 Bergsmo (2012) 66. 
150 Proposition [21]. 
151 RS art 98(1).  
152 Schabas (2016) 1345. 
153 Akande (2004) 421. 
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1. Requirements under Article 98(1) must be fulfilled 

76. Firstly, Article 98(1) requires a request for surrender by the ICC, which, in the case of NSPs, can be 

lawfully acted upon only in two cases: (a) pursuant to a binding UNSC resolution,154 or (b) through 

an ad hoc cooperation agreement under Article 87(5).155 Further, any such arrest or surrender must 

comply with Article 89(1) and be carried out in accordance with the national law of the requested 

State.156 Thus, without such a request or resolution, the ICC cannot lawfully recognize an arrest or 

surrender. 

77. Secondly, State immunity, under Article 98(1), is interpreted as encompassing both functional 

immunity and personal immunity.157 A state asserts both types of immunities on behalf of its officials 

from foreign criminal jurisdiction.158 Any narrower reading would render personal immunity, the 

strongest form of immunity under IL, meaningless.159 

78. Thirdly, diplomatic immunity, as per Article 31 VCDR, grants diplomats complete immunity from 

the criminal jurisdiction of a receiving state.160 This protection extends against third states while the 

official is in transit between the sending and host state.161 Accordingly, a third state cannot arrest the 

individual during such travel. More importantly, such immunity also applies to HoS when they 

undertake official visits, including attending international summits.162 

79. Fourthly, as personal immunity of HoS is absolute under CIL, an express waiver by the concerned 

State is indispensable.163 In its absence, any arrest or surrender by an SP or NSP violates CIL and is 

unlawful. 

80. Therefore, along with personal immunity, Syrax also enjoys diplomatic immunity as a visiting HoS 

attending the summit in the Solomon Islands.164 This is reinforced by the latter's assurance that the 

 
154 Al Bashir DRC Cooperation [29]. 
155 RS art 87(5). 
156 Ibid 89(1).  
157 Otto (2015) 2125.  
158 Kolodkin (2008) [94]. 
159 Bergsmo (2012) 236–238. 
160 VCDR art 31. 
161 Ibid art 29. 
162 Republic of South Africa, Government Gazette Staatskoerant (695, No 48668, 29 May 2023).  
163 US v Iran [91]. 
164 Proposition [20]. 
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ICC’s charges wouldn't affect her participation.165 Therefore, the ICC cannot lawfully accept her 

arrest carried out by Dothroki while she was in transit. Additionally, the requirements for a lawful 

arrest and surrender were not fulfilled, as Dothroki violated its national laws166 without a UNSC 

resolution or an ad hoc agreement.  

2. Article 98(1) prevails over Article 27 in its application to NSPs 

81. Articles 27 and 98 RS indicate a clear inconsistency, as these were drafted by separate committees 

without any coordination, leaving their interpretation uncertain.167 If Article 27 is interpreted in a 

way that it removes immunities of even NSPs, then Article 98 would become redundant.168 

82. Such inconsistency can only be resolved by distinguishing the scope of application of the two 

provisions.169 Article 27 must apply solely to SPs and, not being CIL, cannot remove the immunity 

of NSP officials, even vertically. Article 98, operating horizontally, preserves international immunity 

between states and requires that only the concerned State may waive such immunity.170 This has 

been supported by the domestic legislation of several ICC signatories.171  

83. Therefore, if immunity cannot be waived vertically under Article 27, NSPs like Dothroki cannot 

lawfully override it horizontally. Conclusively, since Merine is an NSP and has not waived Syrax’s 

immunity, Article 98(1) legally prohibits the Court from proceeding with her arrest or surrender.  

C. THE VERTICAL NATURE OF ICC DOES NOT RENDER HOS IMMUNITY INAPPLICABLE 

84. Though it has been ruled that international courts are in a vertical relationship with states and thus 

not bound by similar constraints as national courts,172 the ICC is a treaty-based institution created 

by the consent of SPs rather than a UN resolution.173 Given its weaker cooperation framework on 

 
165 Ibid. 
166 Ibid. 
167 Otto (2015) 1040. 
168 Akande (2009) 337. 
169 Ibid 339. 
170 Akande (2004) 423–424.   
171 Crimes Against Humanity and War Crimes Act 2000 (Canada); International Crimes and International Criminal Court Act 
2000 (New Zealand); International Criminal Court Act 2001 (UK). 
172 Gaeta (2009) 321. 
173 ICTR Statute; ICTY Statute. 
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issues like arrest, investigations, and summoning witnesses,174 it cannot be presumed to represent 

the ‘international community’.   

85. Therefore, it is submitted that the vertical nature of the ICC does not permit it to override HoS 

immunity as: (1) ICC’s representation of the ‘international community’ lacks legal basis; and (2) 

doing so disregards the purpose of such immunities.  

1. ICC’s representation of the ‘international community’ lacks legal validity 

86. Firstly, immunities cannot disappear simply because of the international nature of the court.175 This 

is because states in horizontal relationships lack the power to disregard other states’ immunity under 

IL.176 Such obligations cannot be avoided by creating an institution or by relying on the principle of 

jus puniendi to claim powers they themselves lack.177 

87. Secondly, an international tribunal acting solely upon a UNSC resolution can waive immunity 

without any agreement or consent.178 Therefore, in its absence, immunity cannot be removed merely 

by invoking such conflicting legal principles. A valid legal basis, such as its express waiver, is 

necessary.179  

88. Accordingly, the ICC lacks a legal basis to override State immunities by invoking its international 

character alone. 

2. Exercise of such power disregards the purpose of such immunity 

89. Firstly, an HoS personifies State sovereignty and thus enjoys absolute immunity.180 Any arrest by a 

domestic or international court would, in effect, amount to changing the State’s government.181 It 

constitutes a grave intrusion into state autonomy and violates the principle of non-intervention.182  

 
174 Cassese (2002) 1589-1605. 
175 Blaškić [38]-[45]. 
176 Par in parem imperium non habet, Black’s Law Dictionary (4th ed., 1968). 
177 Nemo dat quod non habet, Black’s Law Dictionary (4th ed., 1968). 
178 Schabas (2008) 527-528. 
179 Krstić [11].  
180 Watts (1994) 102-103. 
181 Ibid.  
182 Akande (2011) 824. 
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90. Secondly, personal immunities preserve an HoS’s role in external affairs,183 and allowing the ICC to 

accept unlawful arrests and surrenders risks instability and furthers conflict.184 Thus, the vertical 

nature of ICC must not disregard Syrax’s personal immunity. 

D. JUS COGENS EXCEPTION DOES NOT APPLY TO HOS IMMUNITY 

91. Article 53 VCLT defines jus cogens as non-derogable peremptory norms of IL,185 which are 

hierarchically superior to other norms, including treaties and CIL.186 These are determined through 

qualitative acceptance by a vast and representative majority of states.187 

92. It is submitted that there exists no jus cogens exception to HoS immunity applicable to war crimes 

because: (1) there is no jus cogens duty to prosecute war crimes in this case; and (2) the immunity 

rules and jus cogens norms do not conflict.  

1. There is no jus cogens duty to prosecute war crimes in this case 

93. To establish that there is a jus cogens exception to HoS immunity applicable to war crimes, it is 

necessary to prove that not only is its prohibition jus cogens, but the obligation to prosecute the 

prohibited crime is also a peremptory norm.188 

94. Although most IHL norms, including those prohibiting war crimes, are jus cogens,189 there is no 

obligation on third states to prosecute, particularly for war crimes arising from non-grave breaches 

of the Geneva Conventions applicable in this case.190 It might be a secondary norm that arises out of 

the peremptory norm, but it does not have the status of jus cogens norms.191 

2. The jus cogens norms and immunity rules do not conflict 

95. Firstly, jus cogens norms prohibiting international crimes and immunity rules do not conflict.192 

These peremptory norms are purely substantive in nature and determine the unlawfulness of the 

 
183 Akande (2004) 412. 
184 Wirth (2002) 888. 
185 VCLT art 53.  
186 Furundžija [153].  
187 ILC Report (2022) 40. 
188 Akande (2011) 834. 
189 Kupreškić [520]. 
190 Meron (1995) 577.  
191 Advisory Opinion [125]; Akande (2011) 837.  
192 Jurisdictional Immunities [93].  
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conduct, whereas immunity rules are procedural, deciding upon the court’s exercise of jurisdiction. 

They both regulate different questions and therefore do not conflict.193 

96. Secondly, the State practice is also inconsistent in this regard, as several courts have rejected the 

practice of implicitly waiving immunity in cases of peremptory norm violations.194 Further, this view 

is reinforced by the ICJ195 and ECtHR,196 where the existence of such an exception and opposed this 

theory of normative hierarchy were rejected. While these cases concern State immunity, the 

underlying principles are equally applicable to personal immunity.197 

97. Therefore, the jus cogens nature of war crimes does not override the personal immunity of an 

incumbent HoS. 

98. For the aforementioned reasons, PTC XV’s decision to disregard Syrax’s immunity and try her 

should be overturned. 

III. THE PRE-TRIAL CHAMBER ERRED IN REJECTING THE DISMISSAL OF THE CASE 
ON THE GROUNDS OF SYRAX’S IRREGULAR RENDITION 

99. It is submitted that the PTC erred in confirming the charges and initiating a trial against the HoS of 

Merine as: (A) Syrax’s irregular rendition violates the RS and other international treaties; (B) the 

doctrine of MCBD is inapplicable to the ICC; and (C) the present case does not fall under the 

Eichmann exception. 

A. SYRAX’S IRREGULAR RENDITION VIOLATES THE RS AND OTHER INTERNATIONAL TREATIES 

100. It is submitted that Syrax’s rendition to the ICC is unlawful because: (1) it contravenes the RS; (2) 

it is inconsistent with other international treaties; and (3) the manner of arrest is an egregious 

violation of the human rights of the accused.  

 
193 Ibid.  
194 Princz v Federal Republic of Germany [1994] 26 F.3d 1166; Smith v Socialist People’s Libyan Arab Jamahiriya [1996] 
101 F.3d 239; Persinger v Islamic Republic of Iran [1996] 90 ILR 486.  
195 Arrest Warrant Judgement [58]; Akande (2011) 838. 
196 Al-Adsani v United Kingdom (ECtHR, App No 35763/97, 21 November 2001) [61]; Kalogeropoulou v Greece & Germany 
(ECtHR, App No 59021/00, 12 December 2002); Grosz v France (ECtHR, App No 14717/06, 16 June 2009). 
197 Sassi and Benchellali v France (ECtHR, App No 35884/21, 35886/21, 15 October 2024) [62]. 
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1. The irregular rendition contravenes the RS 

101. Firstly, Article 55 requires that any arrest leading to a surrender at the ICC must be in accordance 

with the law198 and not be subject to arbitrary arrest or detention.199  The term ‘arbitrary’ is defined 

as the deprivation of liberty not in accordance with the applicable law and procedure and is 

disproportionate to the aim sought, unreasonable and unnecessary.200 Syrax was kidnapped by a 

Dothroki agent, removed from Merine’s aircraft, anaesthetized, and sent to the ICC.201 Such an act 

is in violation of her rights, is not in accordance with the law and procedure of the ICC and thus 

violates Article 55.  

102. Secondly, in the absence of a UNSC referral, the ICC may request for assistance from NSPs only 

through a formal ad hoc arrangement or agreement.202 Without such an arrangement, NSPs are 

under no obligation to cooperate.203 As Dothroki, an NSP, had neither entered into any such 

arrangement with the ICC,204 nor had the situation been referred by the UNSC, it had no obligation 

to resort to unlawful and forceful means for illegally transferring Syrax.  

103. Thirdly, Article 89 authorizes that an arrest is only valid when performed pursuant to an ICC 

request and in accordance with domestic law.205 As established, there was no request by the ICC 

and the abduction of Syrax was against the national laws of Dothroki,206 thereby contravening 

Article 89. Moreover, Article 91 sets mandatory content and transmission requirements for such 

requests.207 As no request was made through the procedures mandated, the statutory framework 

governing lawful cooperation was not engaged, and the requirements of Article 91 were therefore 

not satisfied.  

104. Fourthly, in arguendo assuming that a formal agreement existed between the ICC and Dothroki, 

the requirements of Article 59 are not fulfilled. States cooperating with the ICC must promptly 

 
198 RS art 55(1). 
199 Ibid 55(2)(c). 
200 Working Group Report (2015) [10]. 
201 Proposition [20]. 
202 RS art 87(5). 
203 VCLT art 34. 
204 RS art 87. 
205 Ibid art 89. 
206 Proposition [20]. 
207 RS art 91. 
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bring any person arrested for surrender before a competent judicial authority in the custodial State. 

That authority must verify the legality of the arrest, ensure respect for the person’s rights, and allow 

the individual to challenge the arrest.208 Syrax was never produced before a judicial authority in 

Dothroki, was denied any opportunity to challenge the legality of her arrest, and was forcibly 

transferred while unconscious, thus rendering the arrest inconsistent with the RS’s arrest 

framework. 

105. Article 21(1)(a) mandates that the ICC must refer to the RS as the primary applicable law.209 

Accordingly, Syrax’s abduction and transfer directly violated the provisions of RS and were thus 

incompatible with the ICC’s framework under Article 21(1)(a). 

2. The manner of arrest contravenes IL treaties 

106. Firstly, the manner of rendition violates the ICCPR, which is part of general IL, has persuasive 

authority and assists in interpreting the ICC’s applicable law.210 Article 9(1)  which prohibits 

arbitrary arrest and detention,211 is recognised as a peremptory norm.212  The UNHRC has also held 

that forcible abduction of an individual from one state to another for the purposes of their rendition 

violates ICCPR and has necessitated vigilance in the individual’s protection of human rights.213 

Dothroki, despite being a signatory to the ICCPR, forcibly and arbitrarily apprehended Syrax, 

defying Article 9(1). 

107. Moreover, Article 14 safeguards due process and equality before the law;214 read together with 

Article 9(4), which guarantees the right to challenge the legality of detention before a court.215  

Before being tried in the ICC, Syrax was not presented before the national courts of Dothroki to 

 
208 Ibid art 59. 
209 Ibid art 21(1)(a). 
210 Barayagwiza [40]. 
211 ICCPR art 9(1). 
212 HRC General Comment No. 24 [8]. 
213 Lilian Celiberti de Casariego v Uruguay (HRC, Case Doc CCPR/C/13/D/56/1979, 29 July 1981) [12]; Sergio Ruben Lopez 
Burgos v Uruguay (HRC, Case Doc CCPR/C/13/D/52/1979, 29 July 1981);  Almeida de Quinteros v Uruguay (HRC, Case 
Doc CCPR/C/19/D/107/1981, 21 July 1983); Garcia. 
214 ICCPR art 14. 
215 Ibid art 9. 
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challenge the legality of her arrest, directly circumventing the safeguards guaranteed by Article 59 

RS, resulting in a clear violation of Article 9(4).216  

108. Secondly, the manner of arrest violates the International Civil Aviation Convention (“ICAC”)217 

and the Hague Hijacking Convention (“HHC”).218 The ICAC prohibits the misuse of civil aviation 

for purposes inconsistent with its aims.219 Additionally, the HHC criminalizes any act whereby a 

person, by force, exercises control over an aircraft in flight.220 Contracting states are under an 

obligation to facilitate the prompt continuation of the journey of passengers and crew.221 

109. Friendship 1 was diverted by the Dothroki agent and used for a covert rendition operation, 

involving the selective removal of Syrax without lawful authorisation while sending the rest of the 

passengers back to Merine.222 This is inconsistent with the obligations of Dothroki as a contracting 

party to the HHC and a misuse of civil aviation contrary to the object and purpose of ICAC. 

110. Article 21(1)(b) requires the Court to apply applicable treaties of IL that a state is signatory to.223 

In addition to violating the RS, Dothroki’s conduct is inconsistent with such applicable treaties and 

cannot be validated or relied upon as a lawful basis for the Court’s exercise of jurisdiction. 

3. The manner of arrest is an egregious human right violation  

111. Firstly, Article 21(3) mandates that the application and interpretation of any law be consistent with 

internationally recognised human rights.224 The preparatory draft emphasised that the Court must 

adhere scrupulously to international human rights standards and that the rights of the accused must 

be strictly respected.225 The manner in which the rights of Syrax have been circumvented due to 

her illegal kidnapping renders the case of her rendition to be inconsistent with internationally 

recognised human rights, thus being prohibited by Article 21(3).226 

 
216 Ibid art 9(4). 
217 ICAC art 4. 
218 HHC. 
219 ICAC art 4. 
220 HHC art 1. 
221 Ibid art 9(2). 
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223 RS art 21(1)(b). 
224 Ibid art 21(3). 
225 Preparatory Committee [63]. 
226 RS art 21(3). 
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112. Secondly, the ICTR has held that serious violations of the accused’s rights could justify dismissal 

as a remedy.227 The ICTY has recognised that unlawful apprehension warrants refusal of 

jurisdiction where it compromises the integrity of judicial proceedings.228 Furthermore, it 

recognised that forcible abduction constitutes grounds for dismissal in future cases.229 

113. Syrax was removed from Merine’s state aircraft, rendered unconscious, and transferred across 

international borders.230 The acts of the Dothroki agent in arresting Syrax involved direct coercion, 

loss of consciousness, and complete exclusion of judicial safeguards, elevating the rendition from 

mere procedural irregularity to a serious human rights violation thus warranting dismissal of the 

case as the only appropriate remedy.  

B. MCBD IS INAPPLICABLE TO THE ICC 

114. The doctrine of MCBD states that a court’s jurisdiction is not precluded by the procedural defects 

in the manner of apprehension of the accused.231 This principle is inconsistent with CIL, and the 

PTC has erred in rejecting Syrax’s argument that the case must be dismissed owing to the irregular 

means of her rendition. MCBD is not applicable in the present case, as: (1) the doctrine of MCBD 

is not recognised as CIL; and (2) travaux préparatoires do not support MCBD.  

1. MCBD is not recognised as CIL 

115. It is submitted that the doctrine of MCBD cannot be considered as CIL as it lacks: a) uniform State 

practice; and b) opinio juris. 

a. MCBD lacks uniform State practice 

116. Firstly, jurisprudence in the USA has evolved from the Ker-Frisbie doctrine, which permitted US 

courts to prosecute despite unlawful apprehension of the accused.232 Subsequent decisions 
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dismissed jurisdiction in cases of unlawful rendition when there have been egregious violations of 

the human rights of the accused.233 

117. Secondly, practice regarding MCBD has been inconsistent in the UK courts. In Ex Parte 

Mackeson234 and Ex parte Bennett,235 it was held that a transnational’s forcible abduction that 

circumvents extradition proceedings is an abuse of process.236 The courts dismissed the case, 

thereby demonstrating a clear rejection of the applicability of the doctrine.237 

118. Thirdly, in South Africa, the court explicitly rejected the doctrine where unlawful arrest violates 

due process rights, holding that a court must decline jurisdiction where an accused was abducted 

from a foreign state in violation of IL.238 Further, New Zealand Courts affirmed that an unlawful 

transnational abduction constituted an abuse of process justifying refusal to try the accused.239 

Similarly, Australian Courts ruled that where the methods of securing the accused’s presence 

offend due process, the court retains discretion to stay proceedings.240  

119. This evidences the fragmented and diverging practice of accepting the MCBD doctrine among 

states.  

b. MCBD lacks opinio juris 

120. The multiple protests and opposition of foreign bodies in the aftermath of the Alvarez Machian,241 

gave rise to international bodies condemning irregular rendition. The UN Working Group on 

Arbitrary Detention declared the detention of Machian to be arbitrary.242 The Inter-American 

Juridical Committee, post-request from multiple states, opined that the reasoning of Machian was 

contrary to the norms of IL.243  

 
233 United States v Toscanino [1974] 500 F.2d 267. 
234 R v Bow Street Magistrates, Ex parte Mackeson [1981] 75 Crim App 24. 
235 R v Horseferry Road Magistrates’ Court, Ex Parte Bennett [1994] 1 App Cas 42. 
236 Ibid. 
237 Ibid [155g]. 
238 State v Ebrahim [1992] 31 I.L.M. 891. 
239 R v Hartley [1988] 77 ILR 330. 
240 Levinge v Director of Custodial Services [1987] 9 NSWLR 546. 
241 Zaid (1997) 829-843. 
242 Working Group Report (1993) 139-140. 
243 ‘Kidnapping suspects abroad: Hearings before the Subcommittee on Civil and Constitutional Rights of the Committee on 
the Judiciary’, (1992) 13 Human Rights Law Journal 395. 
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121. Further, the Conference of Heads of Government of the Caribbean Community rejected abduction 

as a means of enforcing domestic law, holding it to be a violation of fundamental principles of 

IL.244  This evidences the opinion of international bodies and states to be against the doctrine of 

MCBD, prioritising the protection of fundamental rights of the accused,245 thus further defeating 

the element of opinio juris. 

2. The travaux préparatoires reject the doctrine of MCBD 

122. The 1996 Preparatory Committee Report stated that MCBD should have no application to the 

jurisdiction of the ICC.246 Furthermore, the deliberations among delegations at the UN Sixth 

Committee247 stated that custody over a suspect should be in accordance with IL.248 Reliance on 

the unlawful manner of arrest of Syrax would directly contradict the drafters’ express intention that 

the ICC must not base its jurisdiction on violations of IL and give validity to the doctrine of MCBD. 

123. Thus, the doctrine of MCBD and irregular rendition cannot be classified as CIL or as a general 

principle of law. Therefore, in accordance with Article 21, Syrax’s arrest cannot be justified by any 

of the aforementioned sources that the Court may rely upon.249 

C. THE “EICHMANN EXCEPTION” IS INAPPLICABLE IN THE PRESENT CASE 

124. The Israeli court recognised the exceptional circumstances affecting the prosecution of grave 

crimes.250 The Eichmann exception reflects the principle that crimes of exceptional gravity or 

universally condemned offences outweigh procedural defects of arrest.251 It is submitted that the 

present case does not constitute any of the exceptional circumstances of prosecution as laid down 

in Eichmann.       

125. Firstly, the exception holds limited precedential value because there was no violation of State 

sovereignty in Eichmann.252 The court recognised the violation of the sovereign rights of 

 
244 Secretaria de Relaciones Exteriores, Limits to National Jurisdiction: Documents and Judicial Resolutions on the Alvarez 
Machain Case (1993) 7, 13. 
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Argentina, from where Eichmann was kidnapped.253 The violation of the State sovereignty of 

Argentina was condemned by the UNSC.254 It affirmed that a violation of a member State’s 

sovereignty is incompatible with the UNC, undermining international order and threatening 

peace.255 Argentina thereby waived its sovereignty objections and any further claim with respect 

to Eichmann’s trial.256 

126. There is no such consent and waiver of sovereignty rights by Merine, as it refused to waive Syrax’s 

personal immunity.257 Therefore, the case does not fall under the exceptional circumstance laid out 

in Eichmann, and the prosecution of Syrax violates the sovereign rights of Merine. 

127. Secondly, there has been a significant evolution in IHL since Eichmann.258 It has now been 

recognised by various international organisations that abductions of persons across national borders 

violate their human rights, including the Human Rights Committee,259 ECHR260 and the Working 

Group on Arbitrary Detention.261 

128. Thirdly, the Eichmann case was decided by a domestic court of Israel, applying its municipal 

criminal laws.262 The ICC is a permanent international criminal tribunal, operating under a codified 

arrest-surrender regime and with special emphasis placed on internationally recognised human 

rights standards.263 Domestic abduction cases like Eichmann’s cannot be relied upon by the ICC, 

as it has a higher threshold of procedural fairness. 

129. Hence, the Eichmann exception is inapplicable in the ICC rendering dismissal of the case as the only 

appropriate remedy for Syrax’s rendition. 
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SUBMISSIONS 

 

The Defendant therefore requests the Appeals Chamber to:  

1. Reverse the impugned decision and 

2. Declare that: 

a. Syrax did not order a war crime under Article 8(2)(b)(iii) and 25(3)(b) of RS.  

b. The immunity of Syrax as a sitting HoS should be upheld.  

c. The case should be dismissed on grounds of irregular rendition of Syrax.  

 

 

Respectfully submitted, 

COUNSEL FOR THE DEFENDANT 

On Behalf of Droganna Syrax 

 

Dated this 15th day of January 2026 
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